














The Gift 
that 
Harns Income 


Lawyers know that there is more to generosity 
than just leaving property to beneficiaries in a 
will. 

The gift in trust is a good example. Professional 
management, considerate discretion and peace of 
mind accompany it—and continue through its 
duration. 

We invite you and your client to visit with us 
at Citizens Fidelity to discuss further the benefits 
of “the gift that earns income.” 
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It is a fact... that many attorneys recom- 
mend the appointment of a corporate fiduciary. 


Settling an estate today is complicated and time 
consuming, requiring personal interest yet impartial 
objectivity. 











Our Trust Officers will be glad to discuss any 
business or financial details connected with any 
estate plans. 
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On the Cover 


Pictured on the cover is the Bracken County Court House, at Brooksville. 
Of the 120 counties in Kentucky, Bracken is the 23rd in order of formation, 
being carved out of Mason and Campbell counties in 1796. The County de- 
rives its name from two creeks — Big Bracken and Little Bracken — which 
were called after William Bracken, an old hunter and pioneer, who visited 
the county in 1773, afterward settling upon one of these creeks, and met his 
death at an early day at the hands of marauding Indians. The surface of the 
county is rolling and hilly, and the lands high. 

The present Bracken County Court House, completed in 1914, is the 
fourth structure to house the courts of the county, the first of which was a 
log structure that stood in the first county seat, the Town of Oxford, some 
2 miles east of the present county seat. Early in the history of the county, 
the seat of government was removed to Augusta, on the Ohio River, famous 
as a burial ground of the Ancients, and remained there until about 1839, 
when the county seat was removed to Woodward’s Crossroads, which was 
renamed Brooksville in honor of David Brooks, who gave the court house 
square. The third court house, built about the time of the removal from 
Augusta, was replaced, on the same site, by the present structure. 
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Now Ready! 


Replacement Volumes 1 and 2 of the new 


BOWE-PARKER REVISION 
OF 


PAGE ON WILLS 


This revision introduces into the text at all pertinent places 
the various developments in these areas; discusses the impact of 
estate, inheritance and gift taxes on testamentary dispositions; and 
points up the importance of modern-day estate planning in the law 
of wills. Statutory coverage has been extended to include all of the 
intestate succession statutes in the United States, all state inherit- 
ance tax statutes, as well as the Federal Estate Tax Law. 


FIVE NEW CHAPTERS NOW AVAILABLE 


1. Introductory 
4. Impact of Death Taxes on Wills 
6. Will Substitutes 
8. Tax Aspects of Will Substitutes 
18. Tax Problems of Executors and Administrators 


Each volume of the Bowe-Parker Revision of PAGE ON 
WILLS has its own complete index so that you can use the new 
volumes as issued without having to wait for the General Index 
which, along with the Table of Cases and a Table of Parallel 
Sections, will appear in Volume 8 of the new set. 





THE W. H. ANDERSON COMPANY 


VAUGHN CUNNINGHAM, Kentucky Representative 
352 Starks Bldg., Louisville 2, Ky., JUniper 4-7424 
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Louisville 


President, Kentucky State Bar 
1960-1961 
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Independence, Missouri 
Former President of United States 
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New York, N. Y. 
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Debevoise, Plimpton & McLean, New 
York, N.Y. B.A., Princeton, 1937; 
LL.B., Yale, 1940; Yale Law Journal; 
Order of Coif; Law Clerk, Hon. 
Thomas W. Swan, U. S. Circuit Court 
1940-41; Davis, Polk, Wardwell, Sun- 
derland & Kiendl, 1941-42, 1946-48. 
Present firm since 1948. 








Daniel J. Cantor 
Philadelphia, Pa. 


Daniel J. Cantor is Consultant on 
Economics and Management Practices 
for Bar Associations and Law Offices. 
Editor of the journal Law Office Eco- 
nomics and Management. President, 
Management Associates Incorporated, 
General Management Consultants. Lec- 
turer and author for the Joint Com- 
mittee on Continuing Legal Education 
of the American Law Institute and 
American Bar Association. 





Judge 
John S. Palmore 
Court of Appeals 





Chief Justice 
Robert B. Bird 


Court of Appeals 
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H. Alva Brumfield 


Baton Rouge, La. 


H. Alva Brumfield, author and lec- 
turer, is engaged in the general prac- 
tice of law at Baton Rouge, Louisiana. 
He was graduated from Louisiana State 
University, with a B.A. and LL.B. He 
served as a Senator in the Louisiana 
State Senate; president of Louisiana 
Association of Compensation and 
Claimants Attorneys; President of 
Louisiana Junior Bar Association; and 
is a member of the Board of Directors 
of International Academy of Trial 
Lawyers. 





Jud 
Squire Williams, Jr. 
Court of Appeals 


Josh H. Groce 


San Antonio, Tex. 


Josh Halbert Groce, author; lec- 
turer; fellow, American College of 
Trial Lawyers; a native of Texas; 
graduate of Virginia Military Institute 
with A.B., 1922; University of Texas 
Law School, LL.B., 1925. Member San 
Antonio, Texas, State and American 
Bar Associations; Association of In- 
surance Attorneys; Texas Association 
of Defense Attorneys; Law Science 
Academy of America; Major, Judge 
a Generals Department, World 

ar Il. 
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Watson Clay 
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President Louisville President-Elect 
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Feature Entertainment 


Chorus and Quartets of Local Chapter, S.P.E.B.S.Q.S.A. 





9:00 a.m. 
9:00 a.m. 


10:30 a.m. 


12:00 Noon 





12:30 p.m. 
1:00 p.m. 


2:00 p.m. 


4:00 p.m. 





6:00 p.m. 












PROGRAM 


ANNUAL CONVENTION 
KENTUCKY STATE BAR ASSOCIATION 


Kentucky Hotel, Louisville, Ky. 


Wednesday, May 24 
Time indicated is Daylight Saving Time 


REGISTRATION FOR JUDICIAL CONFERENCE — Mezzanine 


BOARD OF BAR COMMISSIONERS’ MEETING — Room 317 


ANNUAL JUDICIAL CONFERENCE CALL TO ORDER — Ship Room 


Jupce Morris C. MONTGOMERY 
Court of Appeals, Chairman 
INTRODUCTION OF NEW MEMBERS 
GREETINGS 
Cur Justice Rosert B. Bip, Court of Appeals 
OFFICE OF COURT ADMINISTRATOR 
Hon. Astor Hocc, Administrator 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 
Jupcr Joun S. Pacmore, Court of Appeals, Moderator 
Pau M. Basuam, Circuit Judge, Hardinsburg 
E. Por Harnis, Circuit Judge, Ashland 
WiuuuM R. Knucxxgs, Circuit Judge, Pineville 
Warp Yacer, Circuit Judge, Warsaw 
REPORT ON SPECIAL JUDGES’ FUND 
Hon. Rosert K. Cutten, Commissioner, Court of Appeals 


BOARD OF BAR COMMISSIONERS LUNCHEON — Room 317 
JUDICIAL CONFERENCE LUNCHEON — Mezzanine Parlor A 
REGISTRATION — Kentucky State Bar Convention — Mezzanine 


PRE-TRIAL CONFERENCE — Ship Room 

Henry L. Brooks, Federal Judge, Louisville, Moderator 

Joseru J. Brapiey, Circuit Judge, wr 

J. C. Carrer, Circuit Judge, Tompkinsville 

Stuart E. Lampe, Circuit Judge, Louisville 

Faust Y. Sompson, Circuit Judge, Morganfield 
CRIMINAL CODE REVISION 

Hon. A. C. Russexx, Professor, U. of L. Law School 


KENTUCKY BAR TITLE DIRECTORS’ MEETING — Room 317 
D. B. Coucuui, President, Presiding 


RECEPTION — Mezzanine Parlors B & C 
For Judges, Lawyers and Wives 











8:00 a.m. 
8:00 a.m. 


8:00 a.m. 


9:30 a.m. 


9:45 a.m. 


10:45 a.m. 





6:30 p.m. 


6:30 p.m. 


9:00 p.m. 


10:00 p.m. 


CAMARGO ANNUAL BANQUET — Flag Room 


(For all Alumni from other than Kentucky Law Schools) 

Wru1aM L. Wattace, Lexington, Presiding 

Joun H. Kzetre, Jr., Covington, Presenting 

Bosss-MerritL Awarp—M. Bexu, Trial Tactics for best paper on 
Unauthorized Practice 

Tuomas S, WALLER, Paducah, Introducing 

Osso W. Stantey, Commissioner, Court of Appeals, Speaker 


UNIVERSITY OF LOUISVILLE ALUMNI BANQUET — Mirror Room 


Dantet P. MarsHALL, Jr., Louisville, Presiding 

Josern P. Prxe, Louisville, Presenting 

Lawyers’ Co-op Awarp — Wharton’s Criminal Evidence 
Marin M. Vouz, Dean, Louisville, Introducing 

Rosert N. Mixer, Washington, D. C., Speaker 


UNIVERSITY OF KENTUCKY 52nd ANNIVERSARY BANQUET — 
Terrace Room 
Joun J. O'Hara, Covington, Presiding 
Epwarp H. Jounstone, Princeton, Presenting 
W. H. ANDERSON Awanrp, Caldwell’s Forms 
WiuuuM L. Matruews, Dean, Lexington, Introducing 
Squme N. Witx1aMs, Jr., Court of Appeals, Speaker 


LOUISVILLE THOROBRED CHORUS & QUARTETS 
LOCAL CHAPTER S.P.E.B.S.Q.S.A. — Flag Room 


OLDE HEIDELBERG PARTY & GERMAN BAND 


Thursday, May 25 


REGISTRATION — Mezzanine 


LOUISVILLE & NASHVILLE R. R. BREAKFAST — Terrace Room 
(Local and Home Office L. & N. Attorneys) 


COFFEE HOUR — Mezzanine Parlors B & C 
Host — Lawyers Title Insurance Co. of Ky. 


OPENING ASSEMBLY — Flag Room 


SaMUuEL J. Sraiincs, President KSBA, Presiding 
Rev. Arruur R. Hatt, Pastor, Central Presbyterian Church, Invocation 


GREETINGS 


Rosert B. Bir, Chief Justice, Court of Appeals, London 

J. Paut Kerrn, Judge, Jefferson Circuit Court, Louisville 
Cuarzes B. Zmx ez, President Louisville Bar, Louisville 
Wiu1aM L. Matruews, Dean U. of K. Law School, Lexington 
MaRLIN M. Votz, Dean U. of L. Law School, Louisville 


COURT OF APPEALS HOUR — Flag Room 
Judges and Members of the Court 


MODERN ESTATE TECHNIQUES — Flag Room 


Gorvon B. Davmmson, Louisville, Presiding 
Cuarzes I. Prerce, Jn., New York Bar, New York, Speaker 










































12:00 Noon 


12:00 Noon 


2:00 p.m. 


2:00 p.m. 


2:00 p.m. 


2:00 p.m. 


3:00 p.m. 


6:30 p.m. 


7:00 p.m. 


§$:00 p.m. 


GENERAL CONVENTION LUNCHEON — Mirror Room 
Frank V. Benton III, Newport, President YLC, Presiding 
Election YLC Officers 
Ben Marttuews, Shelbyville, Pres.-Elect YLC, Conducting 
Jupce Joun R. MoreMen, Court of Appeals, Introducing 
Witson W. Wyatt, Lieutenant Governor of Kentucky, Speaker 


LADIES’ LUNCHEON — Terrace Room 
Mrs. Cuarves B. Zirkie, Louisville, Presiding 
Flower Fashions by Mrs. H. H. Denton, Louisville 


TORT TRENDS SEMINAR — Mezzanine Parlors B & C 
Moderator: Jon S, PacMore, Justice, Court of Appeals 
Panelists: RAYMOND F. BossMEYER, Louisville 

Joun P. Sanvince, Louisville 


KENTUCKY RULES OF CIVIL PROCEDURE — Flag Room 
Watson CLay, Commissioner, Court of Appeals 


UNIFORM COMMERCIAL CODE SEMINAR — Ship Room 
Moderator: GLENN L. ScurLLinc, Louisville 
Panelists: Rosertr W. Foster, U. of L. Law School 
Rosert E. Hatron, Louisville 
Frep W. Wuirresive, U. of K. Law School 


WORKMEN’S COMPENSATION SEMINAR — Mezzanine Parlor A 
Moderator: JosepH G. Lemson, Louisville 
Panelists: Gavin H. Cocuran, Louisville 
James M. Graves, Louisville 
J. Kecvcer Wurraker, Frankfort 


COFFEE — Mezzanine Parlor D 
Host — Kentucky Bar Title Insurance Co. 


RECEPTION — Mirror Room 
In Honor of THe Honorasice Harry S. TRUMAN, 
Former President of the United States 


ANNUAL BANQUET — Flag Room 
SAMUEL J. STALLINGS, President KSBA, Presiding 
Installation Ceremony 
Rosert B. Birp, Chief Justice, Court of Appeals, 
Presenting Outstanding Service Awards 
Bert T. Comss, Governor, Commonwealth of Kentucky, 
Presenting Honorary Membership and Introducing 
Tue Honorasce Harry S. Truman, Independence, Missouri, Speaker 


ANNUAL DANCE — Terrace Room 
Music by Frank Kreur Orchestra 
Intermission Entertainment by Arthur Murray School of Dancing 











































8:00 a.m. 


8:00 a.m. 


8:00 a.m. 


8:00 a.m. 


9:30 a.m. 


10:00 a.m. 


12:00 Noon 


2:00 p.m. 


2:00 p.m. 


3:00 p.m. 


Friday, May 26 


REGISTRATION — Mezzanine 


PRESIDENTS’ BREAKFAST — Ship Room 


SaMUuEL J. Srayincs, President KSBA, Presiding 
Host — Cuares B. Zimxxe, President Louisville Bar 


Guests — Past Presidents of KSBA and Presidents of Local 
Bar Associations 


WOMEN LAWYERS’ BREAKFAST — Mezzanine Parlor A 


COFFEE HOUR — Mezzanine Parlors B & C 
Host — Lawyers’ Title Insurance Co. of Ky. 


LAW OFFICE ECONOMICS AND MANAGEMENT — Flag Room 
J. D. Rag, Louisville, Presiding 


Dantet J. Cantor, Consultant on Management Practices for law 
offices, Philadelphia, Speaker 


LADIES’ BRUNCH — Stewart’s 


Coiffure arrangements and Style Show 


GENERAL ASSEMBLY LUNCHEON — Terrace Room 


Georce T. Ross, Richmond, Pres.-Elect KSBA, Presiding 

Senior Counsellor Awards 

Joun B. Brecxinripce, Attorney-General of Kentucky, Introducing 
Joun S. PaLMorg, Justice, Court of Appeals, Speaker 


TRIAL PRACTICE — Mirror Room 


H. Atva BruMFie_p, Louisiana Bar, Baton Rouge, for Plaintiff 
Josu H. Groce, Texas Bar, San Antonio, for Defendant 


LAW OFFICE ECONOMICS AND MANAGEMENT — Flag Room 
J. D. Raine, Louisville, Presiding 


DaniEt J. Cantor, Consultant on Management Practices for law 
offices, Philadelphia, Speaker 


COFFEE — Parlor D, Mirror Room 
Host — Kentucky Bar Title Insurance Co. 


FINAL ADJOURNMENT 
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BAR ASSOCIATION ACTIVITIES 








LOUISVILLE BAR GRIEVANCE 
COMMITTEE 


By ALLEN SCHMITT, Louisville 


During the year 1958 the Ethics 
Committee of the Louisville Bar Asso- 
ciation felt that the province of its 
committee was being improperly en- 
larged to include numerous com- 
plaints of clients against lawyers 
concerning alleged excessive fees, 
accountings of collections, and re- 
funds of fees and costs. As a result, 
in that year the Bar Association 
created a committee to be thence 
known as the “Grievance Committee.” 


The writer of this article has served 
upon this committee for the first 
three years of its existence, and in 
response to requests from members of 
the Bar Association, makes these 
references to experiences of the com- 
mittee in the hope that it may explain 
the function of the committee and 
how it benefits the lawyer as well as 
the client. 


Granted, that in many cases the 
complainant is a disgruntled ex-client 
or the so-called “crack pot” who ob- 
jects to all lawyers. On the other 
hand, there are many cases wherein 
the client is justified. 


Most attorneys will be astonished 
to learn that the grievance committee 
receives one or two complaints per 
week. Many are summarily rejected 
and the attorney never hears of them. 


March, 1961 


During the year 1960 the committee 
had processed thirty-seven complaints. 


Fixing a fee is always a most dif- 
ficult and trying problem for the 
lawyer, and the committee is most 
reluctant at all times to attempt to do 
so in a complex case. However, most 
cases which come up are routine ones 
in which the average lawyer knows 
reasonably well the value of the 
services rendered. 


Many complaints involve refunds of 
court costs, deposition costs, and fees 
in divorce cases wherein the attorney 
has collected from the wife first and 
the husband later. Some complaints 
involve laxity on the part of the at- 
torney in the representation of the 
client allowing matters to drag on — 
some involve fifty per cent fees in 
mechanic's liens cases — some involve 
fees paid and the attorney does noth- 
ing thereafter. There have been cases 
wherein the attorney undertook em- 
ployment, received deposit of costs, 
and then filed no action. 


There have been cases wherein at- 
torneys accepted employment for a 
certain fee and at a later date, be- 
cause more work was done than an- 
ticipated, made additional charges to 
the clients, thereby creating an un- 
happy relationship between attorney 
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and client. It must be realized that 
a contract made by an attorney is 
binding upon him as well as upon the 
client. If he makes a bad bargain, it 
is the fault of nobody except the 
lawyer as he is well versed and edu- 
cated in these matters, or should be. 

Contrary to what some lawyers may 
feel, the sympathy of the committee is 
with the lawyer. This is probably 
attributed to the fact that all lawyers 
realize that in every case certain work 
is done which never comes to the 
surface to be seen by the casual ob- 
server. The members of the commit- 
tee, as a result of their experiences, 
believe that the main function of the 
committee is to act as a liaison or 
public relations unit. 

Often the complainant, after being 
informed at a hearing before the full 
committee that his complaint is not 
well taken, expresses his gratitude for 
the time and consideration extended 
to his cause. This surely makes for 
a better feeling between the public 
and the legal profession than to have 
that same layman walk the streets 
making uncomplimentary remarks 
concerning the legal profession. It 
should not be forgotten that this type 
of a closed confidential hearing is 
preferable to a lawsuit. With these 
thoughts in mind, all members of the 
committee feel that something bene- 
ficial is being accomplished for both 
attorney and client. 

All lawyers commit, at some time, 
(some more than others) the unpar- 
donable sin of failing to get a written 
contract at the time of employment. 
When the recovery has been made 
and the time for division between 
attorney and client arrives, it seems 
that greed frequently rears its ugly 
head in the persons of both attorney 
and client. A good rule to follow in 
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this situation is for the attorney to 
punish himself, try to make peace 
with his client and avoid unpleasant 
aftermath. After all, it is his fault 
that a writing was not secured at the 
time of employment. He should make 
himself pay for his mistake and per- 
haps reduce the possibility of repeat 
performances. 

The members of this committee 
feel that the best lesson to be learned 
from their experiences is embraced in 
the following thought which is passed 
on to all members of the Bar: 


Let us represent our clients with 
reasonable diligence, give them the 
refunds and collections which are 
due them within a reasonable time, 
and above all, make every effort 
to secure a written contract at the 
time of employment, thus building 
a better understanding between the 
Bar and the public. 





Mid-Central Regional 
Meeting 


The Mid-Central Regional Meeting 
of the American Bar Association will 
be held in Indianapolis, Indiana, on 
May 10 to 13, 1961. 

We have received notice from Ben- 
ton E. Gates, Esq., Chairman of the 
Attendance Committee, that a good 
representation is expected from the 
State of Kentucky due to the excellent 
program which has been arranged. 
Lawyers from Illinois, Indiana, Mich- 
igan, Ohio, Wisconsin, and Kentucky 
will be in attendance. 

Since an active program is being 
arranged for both the lawyers in at- 
tendance and their wives, we should 
all make every effort to support our 
National Association by attendance 
at this regional national meeting. 


Kentucky State Bar Journal 
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MEMORIAL SERVICE OF BAR 
ASSOCIATION 


The annual Memorial Service in 
honor of Louisville lawyers who died 
since the last meeting in April was 
held in Judge Lampe’s Court room on 
January 13, 1961. President Charles 
B. Zirkle presided and after a few 
remarks turned the meeting over to 
the Memorial Committee of whom 
John H. Chandler is Chairman and 
John A. Fulton is Vice-Chairman. 
The Chairman called on the various 
committee men to read resolutions 
on the death of the following who 
had died since April, 1960: 


John H. Chandler 


Read by: 

Edward S. Jouett John T. Metcalf 
John H. McChord Thomas J. Knight 
Judge Roscoe Conkling M. G. Snyder 
Judge Stephen S. Jones Frank A. Ropke 
Stanley Newhall Lyndon Everbach 
Charles W. Anderson Harry S. McAlpin 
Judge Arthur Peter Samuel R. Wells 
William C. Furlong H. M. Denton 
Wm. Thomas Beckham Oldham Clarke 
Jos. W. Fowler, Jr. S. J. Stallings 


After the adoption of resolutions, Mr. Chandler spoke as follows: 


This is the best attended and most impressive service we have ever had. 
In paying respect for our departed brother lawyers we not only honor them, 
but their families and ourselves. I wish to thank the members of the Com- 
mittee for their splendid cooperation, also, Mrs. Mueter and Miss Burnett for 
their fine service. 

We welcome the friends of the families of our deceased lawyers. You 
have our deep sympathy in the loss of your loved ones. We want you to 
know that these resolutions concerning their lives will be recorded and kept 
in the archives of the Jefferson Circuit Court. Though gone, they are not 
forgotten. 

We do not like to talk, or even think of death, but on occasions like this, 
it is well to give serious thought to the fact that in a comparatively short time 
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no creature living today will be left on this earth. So, in view of the brevity 
of life and the certainty of death it behooves us to prepare for the time when 
we must face the sunset and the journey’s end. 


In Gray’s Elegy are these words: 


“The boast of Heraldry, the pomp of power, 
All that beauty, all that wealth ere gave, 
Await alike the inevitable hour, 

The paths of glory lead but to the grave.” 


Yes, death is a great leveler. The king and the peasant, the prince and the 
pauper at last must lie down in six feet of earth. 


As I approach ninety years of age, having taught school five years, prac- 
ticed law sixty-two years, and taught law twenty-seven years, I trust I may 
be forgiven for giving a few words of friendly counsel to the younger genera- 
tion of my brother lawyers—some of which I have given at a former meeting 
but which will bear repetition. 


(1) Guard your health as a precious jewel, for without it you can enjoy 
no other earthly blessings. 


(2) Guard your honor as dearer than life itself, for without honor, a man 


had better be dead. 


(3) In all transactions regard as fundamental basic moral integrity — the 
greatest need of this world today. For lack of it, we have seen brilliant lawyers 
fall by the wayside. 


(4) Also mental integrity, which enables a man to think straight, reason 
correctly, and reach just conclusions unswayed by all kinds of prejudice. 


(5) Regard your profession not as a mere money-making trade, with the 
tricks that go with it, but as a high and honorable profession, a sacred trust. 
Remember that you are an officer of the Court of Justice and remember the 
oath you took. 


(6) Bea real lawyer. A real lawyer should be widely educated, grounded 
in the principles of law and equity, a patriot, a philosopher, and something of 
a statesman. His highest reward is not the money he makes but his own self- 
respect, the respect and esteem of his fellow man and, particularly, of his 
brother lawyers who know him best. 


(7) He should be a peace-making lawyer when possible, a fighting lawyer 
when necessary. 


(8) Remember what Blackstone said: The purpose of the law is to “com- 
mand what is right and prohibit what is wrong.” And what Lord Coke said: 
“Law is the perfection of reason, and that ‘the soul of the law is justice’.” 
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(9) By education, training, and experience, lawyers are best fitted to be 
the guardians of liberty and justice. Most laws are made by lawyers and the 
judges who apply them are lawyers. Therefore, great responsibility rests upon 
lawyers for good laws, good government, and the welfare of our country and 
the world. 


(10) In this time of world turmoil and upheaval, lawyers must meet the 
supreme challenge to save our country and the world from the reign of godless 
barbarians who seek to confiscate the globe and enslave or annihilate the 
human race—also to save America from crime, corruption, and disgraceful 
politics. ‘ 


(11) If you live up to your high duties as a true lawyer—true to your 
family, city, state, your country and your God—you can then say with Paul: “I 
have finished my course, I have kept the faith, I have fought a good fight”— 
a fair fight, fair to the Courts, your clients, your brother lawyers and your 
Country—then, when your summons comes to join the innumerable caravan, 
you can meet death unafraid, as one who “wraps the drapery of his couch 
about him and lies down to pleasant dreams”—of Elysian Fields beyond Lethe’s 
Stream. 


God bless the lawyers of America and inspire them to hold aloft, higher 
and higher, the beacon lights of liberty and justice—to the end that “Govern- 
ment of, by and for the people shall not perish from the earth.” 


“God of our fathers, be with us yet, 
Lest we forget, lest we forget.” 
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Attorney General Establishes 
New Procedures 


A recent letter from the Hon. John 
B. Breckinridge, Attorney General, 
states: 

“In an attempt to regularize and 
render more expeditious and efficient 
the opinion writing responsibilities of 
this office, I have caused Department 
of Law Regulations 1 and 2, copies of 
which are reprinted herewith for your 
information, to be published pursuant 
to the provisions of KRS 15.025, effec- 
tive 1 January, 1961. I am now ad- 
vised that these Regulations have 
been distributed by the Legislative 
Research Commission to all KARs 
subscribers. 

You will note that it is the purpose 
of DL-RG-1 to impose upon the re- 
sponsible authorities the duty of re- 
searching the questions involved, and 
make such information available to 
this office at the time of request for 
an opinion. This office will not, of 
course, limit its opinion to the ma- 
terial contained in such requests, but 
I trust that the saving in preliminary 
research will enable our limited staff 
to better discharge their responsibili- 
ties under the law, if our clients will 
cooperate with us. 

DL-DR-2 categorizes and for- 
malizes that which has been done by 
way of practice in the past, and de- 
limits for the information of the 
public the office’s responsibility in 
the areas in question. 

In order to further simplify the 
routine handling of these matters, and 
minimize the demand on the time of 
my staff, those matters falling within 
the provisions of subject Regulations 
will be answered by form letter, a 
copy of which is also herewith re- 
printed.” 
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The forms and letter referred to in 
General Breckinridge’s letter are as 
follows: 

LAW 
DL-RG-1 
PROCEDURES RE OFFICIAL OPINIONS 
Relates to KRS 15.020 
Pursuant to the authority of KRS 15.180 


1. An official opinion of the Attorney 
General is one rendered in writing pursuant 
to the provisions of Chapter 15 and related 
sections of the Kentucky Revised Statutes, 
or a regulation promulgated pursuant there- 
to. Said opinions will be kept on file in the 
office of the Attorney General in accordance 
with the provisions of KRS 15.070(2), and 
will be subject to public inspection, publi- 
cation and dissemination. 


2. In order that this office might more 


expeditiously and correctly advise the 
various departments, boards, commissions, 
agencies and local officials of the Com- 
monwealth, who from time to time submit 
questions for its consideration, all requests 
for opinions in the future will be in writing 
and will include a full and complete state- 
ment of the facts giving rise to the question, 
and reference to the relevant provisions of 
the Kentucky Revised Statutes where known. 

3. Questions submitted by departments, 
boards, agencies and commissions of the 
Commonwealth, having house counsel on 
their staff, will also submit references to 
the appropriate constitutional and statutory 
provisions, cases and departmental regula- 
tions and the conclusions of law arrived at 
by counsel. In the event that the opinion 
of outside counsel has been sought, it will 
also be advised at the time of request. 

4. Commonwealth, county and city at- 
torneys will also cite the appropriate con- 
stitutional and statutory provisions, case law 
and departmental regulations and such con- 
clusions of law as may have been arrived at. 
Filed: 2 Dec 1960 
Effective: 1 Jan 1961 
KARs DL-RG-1 

LAW 
DL-RG-2 
PRIVATE REQUESTS FOR OPINIONS 
Relates to KRS 15.025 
Pursuant to the authority of KRS 15.025 
and 15.180 

1. Official opinions may be rendered 
pursuant to KRS 15.025 to private citizens 
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concerning questions involving their voting 
rights, eligibility for public office and their 
election rights, duties and liabilities. 

2. Official opinions may be rendered to 
private citizens concerning questions in- 
volving licenses and taxation on a state 
level. 

3. Official opinions may be rendered to 
private citizens, including attorneys, con- 
cerning the official acts and conduct of 
office of public officials, provided the legal 
question involves an actual, current factual 
situation and is broad enough to be of in- 
terest to the general public, the Bar, or 
other officials in similar positions. 

4. Official opinions will not be rendered 
under Sections 1, 2 and 3 above in response 
to questions not related to current factual 
situations, nor will they be rendered in 
response to questions being or about to be 
litigated. 

Filed: 2 Dec 1960 
Effective: 1 Jan 1961 
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Commonwealth of Kentucky 
OFFICE OF THE ATTORNEY GENERAL 
Frankfort 

Joun B. BRECKINRIDGE 

Attorney General 
Dear 

Your letter of requesting 
an opinion from this office is being returned 
to you pursuant to KRS 15.020, 15.025 and 
Department of Law Regulation, for one or 
more of the following indicated reasons: 

1. O Submit additional facts applicable 

to question. 
2. 1 Submit references to the applicable 


constitutional, statutory and case 
law. 

3. 0) Submit references to the applicable 
departmental regulation. 

4.0 Submit conclusions of law on ques- 
tion. 

5. (1 Question not related to current 
factual situations. 

6. O Question being or about to be 
litigated. 

7. O Question of a private nature. 

8. ( Question must be submitted by 
proper local official. 

i» ae se : — “ 


We will be glad to take the matter under 
consideration on the questions raised if and 
when you submit the information indicated 
in 1, 2, 3, 4 or 9 above. We are attaching 
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for your information a copy of the applicable 
Regulation. 
Yours very truly, 
John B. Breckinridge 
Attorney General 
By (s) Walter C. Herdman 
Walter C. Herdman 
Assistant Attorney General 
WCH:rfh 





“Do You Have Any Ideas 
for 1962 Legislation?” 


At its last regular meeting, your 
Board of Bar Commissioners directed 
the Secretary to inquire, by letter, of 
each member of the Association, as 
to whether any part of the existing 
law governing any aspect of the prac- 
tice of law or the administration of 
justice ought to be changed, and if so, 
what specific changes the members 
would suggest. 

This request is being made to give 
you an opportunity to let the Board 
know your thinking on this broad sub- 
ject. Suggestions which appear to the 
Board to not only have merit but to 
have a good chance of passage will 
be referred to the Legislative Com- 
mittee with instructions to draft suit- 
able bills, arrange for their introduc- 
tion, and endeavor to secure their 
passage. 

The Bar Journat affords advance 
information to you so it is not neces- 
sary to wait for the Secretary's letter 
but you may send your suggestions 
to him immediately. 





Make Plans Now to 
Attend the 
Annual Convention 
May 24, 25, 26, 1961 


91 











Medicolegal Conference 
in Louisville, April 14-15 


An outstanding program on medi- 
cine and the law will be presented at 
the Kentucky Hotel in Louisville, 
April 14-15. 


The meeting, which will be held in 
the Kentucky Hotel’s Flag Room, will 
begin with registration at 11 a.m., 
Friday, April 14. The Friday after- 
noon program, starting at 1:30 p.m., 
will open with a talk on “Status of 
Medicolegal Cooperation” by Dr. 
Edward McCormick, of Toledo, Ohio, 
a past-president of the A.M.A. It will 
also have talks on “Use and Misuse 
of Demonstrative Evidence” and a 
discussion of “Res Ipsa Loquitur-A 
Rule of Sympathy?” by Morris and 
Ashe. 


The Saturday morning program, be- 
ginning at 9 a.m., will be devoted to 
a discussion of “Developments and 
Trends in Judicial Procedures.” Dur- 
ing this session, speeches will be pre- 
sented on “Pre-trial and Discovery 
Procedures,” “Role and Responsibility 
of Medicine in Professional Liability 
Litigation,” “Impartial Medical Testi- 
mony Projects,” and “Liability With- 
out Fault in Personal Injury Liti- 
gation.” 


In the afternoon, there will be a 
panel discussion of the “landmark 
cases” of the past 18 months. This 
will touch on such subjects as “Im- 
plied Warranty,” “Informed Consent,” 
“Authority to Discipline Members of 
Profession,” and “Changing Legal 
Status of Hospitals.” 


This panel discussion will give an 
interprofessional analysis of the trends 
in medical professional liability liti- 
gation, according to C. Joseph Stetler, 
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Director of AMA’s Legal and Socio- 
Economic Division. He explained: 

“These cases will not only be dis- 
cussed by legal experts from the point 
of view of the plaintiff and the de- 
fendant, but also by physicians as to 
the medical implications of the de- 
cisions rendered.” 

The need for physicians and at- 
torneys to meet and discuss medico- 
legal problems was stressed by Stet- 
ler, who said: 

“A recent survey by the AMA of 
attorneys in the Insurance Law, Judi- 
cial Administration, and Criminal Law 
sections of the American Bar Associ- 
ation showed that 92.1% of them 
need expert medical testimony in their 
practice. Today, nearly 80% of all 
litigation in our courts requires some 
type of medical report or testimony.” 


The Louisville meeting is the second 
in a series of three medicolegal meet- 
ings being sponsored by the AMA this 
year. Other conferences will be held 
in San Francisco, March 10-11 and in 
New York, April 28-29. 

The Louisville meeting will draw 
registrants primarily from Kentucky, 
Tennessee, Indiana, Illinois, Ohio, 
West Virginia, Virginia, North Caro- 
lina, Georgia, Alabama, South Caro- 
lina, Mississippi, Arkansas, Missouri, 
Wisconsin, and Florida. 

All those who intend to attend the 
meeting are asked to make their own 
hotel reservations. 

Registration fee for the conference 
will be $5.00 to cover the cost of a 
luncheon on Saturday and a copy of 
the proceedings. Advance registration 
cards may be obtained by writing: 
C. Joseph Stetler, Director, Legal and 
Socio-Economic Division, American 
Medical Association, 535 North Dear- 
born Street, Chicago 10, Illinois. 
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PROGRAM 


MEDICOLEGAL CONFERENCE 
April 14-15, 1961 
Kentucky Hotel, Louisville, Ky. 


Friday, April 14 
11:00 a.m. REGISTRATION 
1:30 p.m. OPENING REMARKS 
C. Joseru STetier, Esg., Chairman 
1:45 p.m. STATUS OF MEDICOLEGAL COOPERATION 
Epwarp J. McCormick, M.D., Toledo, O. 
2:15 p.m. USE AND MISUSE OF DEMONSTRATIVE EVIDENCE 
Leo S. Karun, Esg., Chicago 
Wo. F. X. Grocnan, Jr., Esg., New York 
3:15 p.m. RES IPSA LOQUITUR — A RULE OF SYMPATHY? 
R. Crawrorp Morais, Esg., Cleveland, O. 
Lov Asue, Esg., San Francisco 
4:15 p.m. PANEL DISCUSSION 
Epwarp J. McCormick, M.D., Moderator 
4:45 p.m. ADJOURNMENT 


Saturday, April 15 


9:00 a.m. THE DOCTOR IN COURT 
Hon. Irnvinc Goxipstern, Skokie, IIl. 
9:30 a.m. DEVELOPMENTS AND TRENDS IN JUDICIAL PROCEDURES 
e Pre-Trial and Discovery Procedures 
¢ Role and Responsibility of Medicine in Professional Liability Litigation 
e Impartial Medical Testimony Projects 
e “Liability Without Fault” in Personal Injury Litigation 
PARTICIPANTS: 
Hon. Joun B, McManus, Albuquerque, N. Mex. 
Joseru F. Sapusx, Jn., M.D., Oakland, Calif. 
Ep P. Jackson, Esg., Louisville, Ky. 
Eucene J. Mayesxi, Esg., Redwood City, Calif. 
11:30 a.m. PANEL DISCUSSION 
Hon. Invinc Goupstern, Moderator 
12:30 p.m. LUNCHEON — Terrace Room 
2:00 p.m. MEDICOLEGAL LANDMARK CASES 
e Implied Warranty — Goods and Services 
¢ Informed Consent 
¢ Authority to Discipline Members of Professions 
e Changing Legal Status of Hospitals 
e Trends in Medical Professional Liability Litigation 
PARTICIPANTS: 
Kari F. Nycren, Esg., Chicago 
Wyatr Norveti, M.D., New Castle, Ky. 
E. Garmnes Davis, Jr., Esg., Frankfort, Ky. 
Harry W. Ginty, Esg., Fort Wayne, Ind. 
Don Harper Mutts, M.D., LL. B., Los Angeles 
4:00 p.m. PANEL DISCUSSION 
Georce E. Hat, Esg., Moderator, Chicago 
4:45 p.m. ADJOURNMENT 
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A Word from the Editor 


Shortly after publication of the 
December issue of the Journat, I 
received a letter from one of our 
members in Eastern Kentucky taking 
exception to my position on the defeat 
of the Constitution Revision Program. 

This again prompts me to remind 
those who may be in doubt that the 
views expressed on this page repre- 
sent those of the Editor and not in 
all cases those of the Association. 
Certainly an editor cannot express the 
views of four thousand members, such 
would be impossible. 

Where the Board of Bar Commis- 
sioners have established a policy, as 
they had done with regard to the 
revision of our Constitution, we en- 
deavor to conform to that policy. 

We also invite those having oppos- 
ing, or different, views to write “Guest 
Editorials” or to submit articles setting 
forth their views, and within the 
limits of defamation we have pre- 
viously published such articles (e.g. 
see Judge Earl Osborne's article in the 
June 1960 edition. ) 





To accept the inevitable; neither to 
struggle against it nor murmur at it,— 


this is the great lesson of life. 
—DINAH MULOCK CRAIK 
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EDITORIAL 


By ED P. JACKSON 








On Running a Law Office 


Very frequently we are too con- 
cerned with the problems of others, 
and pay all too little attention to what 
goes on in our own office operations. 
On the other side of the coin is the 
ultra meticulous practitioner who frets 
away too much time dealing with 
the minutia. Truly blessed is he that 
can reach a happy medium. 


In a modern-day law office, duties 
and responsibilities in certain areas 
must be delegated. However, good 
practice dictates that there be meth- 
ods of checking procedures. The most 
trusted employee might prove un- 
worthy of the trust. 





Great men are more distinguished 
by range and extent, than by origi- 
nality. If we require the originality, 
which consists in weaving, like a 
spider, their web from their own 
bowels; in finding clay, and making 
bricks, and building the house; no 
great men are original. Nor does 
valuable originality consist in unlike- 
ness to other men. The greatest 
genius is the most indebted man. 


—EMERSON 
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LAWYERS AND ACCOUNTANTS IN TAX 
PRACTICE—A CHALLENGE TO THE BAR 


By CHARLES SPEED GRAY 


Chairman, Unauthorized Practice Committee 
Louisville Bar Association 


On January 26 of this year, follow- 
ing a paralyzing snow storm, repre- 
sentatives of the American Bar Asso- 
ciation met in Louisville with officials 
of the Kentucky State Bar Association 
and the Louisville Bar Association to 
discuss a case now pending before 
the Court of Appeals of Kentucky. 
The fortitude of the participants from 
out of town in attending the confer- 
ence despite extra-hazardous travel 
conditions emphasizes their serious 
concern for the consequences of this 
type of action —a contempt proceed- 
ing under RCA 3.530 against a certi- 
fied public accountant who is alleged 
to have engaged in the unauthorized 
practice of law in representing a tax- 
payer before the Appellate Division 
of the Internal Revenue Service. 


The ABA representatives were Dean 
Erwin N. Griswold of the Harvard 
Law School and Thomas J. Boodell of 
Chicago. Dean Griswold is Chairman 
of the ABA Standing Committee on 
Professional Relations. Mr. Boodell, 
a member of the Committee, was 
formerly Chairman of the ABA Com- 
mittee on Unauthorized Practice of 
Law. It was in that capacity that 
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he addressed the ABA regional meet- 
ing in Louisville in 1957. Excerpts 
from his address were published in 
the March, 1958, issue of the JourNAL. 


The purpose of these distinguished 
gentlemen in coming to Louisville 
was to urge the Bar to try to resolve 
the issues in the Court of Appeals 
case by negotiation and conference 
with the Kentucky Society of Certi- 
fied Public Accountants. This is the 
procedure adopted nationally and 
implemented by the National Con- 
ference of Lawyers and Certified 
Public Accountants, which consists 
of five members of the Professional 
Relations Committee and a five-man 
committee representing the American 
Institute of Certified Public Account- 
ants. These committees issued a joint 
report in 1957 recommending, inter 
alia: 

“That before any state organization 

of either profession shall institute 

or participate in litigation or dis- 
putes involving differences between 
members of the two professions, or 
involving questions of what con- 
stitutes the practice of law or ac- 
counting, such differences and ques- 
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tions be referred to joint committees 

of state organizations of the two 

professions, where such committees 
exist, or to the National Con- 
ference.” 

Of course, the National Conference 
has no control over state and local 
organizations; it acts only in an ad- 
visory capacity. In July of last year, 
before commencement of the con- 
tempt proceeding against the Louis- 
ville accountant involved, Dean Gris- 
wold offered the facilities of the 
National Conference for negotiation 
with the accountants. Unfortunately, 
as a result of disruption of joint 
action in a previous matter involving 
the preparation of income tax returns, 
the atmosphere of relations between 
lawyers and accountants locally was 
hardly conducive to negotiation and 
conference. 


Lawyers, Accountants and 
Tax Returns 


Beginning in January, 1960, there 
has been increasing concern within 
the Louisville Bar Association about 
the activities of various corporations 
and individuals who set themselves 
up as self-styled experts in the prepa- 
ration of income tax returns and 
engage in intensive advertising cam- 
paigns in Louisville and vicinity dur- 
ing the first four months of the year. 
Early in the consideration of this 
problem, the Louisville Bar committee 
studying the matter recommended 
that the Kentucky Society of Certified 
Public Accountants and the Kentucky 
Society of Public Accountants be 
asked to join with the Louisville Bar 
Association in a test suit to determine 
whether or not the preparation of 


182 A.B.A. Rep. 493 (1957). 
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income tax returns involved legal and 
accounting functions which required 
the services of a member of one or 
another of three professional groups. 
The basis for this recommendation 
was the agreement then in existence 
between the Louisville Bar and each 
of the Societies outlining in general 
terms the respective roles of lawyers 
and accountants in the fields of prac- 
tice involving corporations, contracts, 
administrative agencies, estates and 
trusts, and income tax returns. The 
agreement contains the following 
provisions concerning the preparation 
of income tax returns: 
“Preparation of corporate income 
tax returns is a service which may 
be rendered by either profession, 
although it is recognized that the 
problems involved are primarily 
accounting and require the services 


of an accountant. 
° ° ° oO ° ° ° 


“The preparation and filing of in- 
come tax returns for estates and 
trusts may properly be handled by 
either profession. 
oc oO oO co 2 co 7 

“Individual and partnership income 
tax returns may be prepared by 
either profession.” 


(This agreement likewise was the 
basis in 1957 for intervention by the 
Louisville Bar Association in the sub- 
mission to the Court of Appeals of 
an advisory opinion, under RCA 
3.590, that the preparation and filing 
of income tax returns constitute the 
practice of law. The LBA filed a 
brief as amicus curiae setting out in 
full the text of its agreement with 
the accountants and urging the Court 
to hold “that the preparation of such 
returns requires the professional skills 
of either lawyers or accountants or 
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both and that the preparation of re- 
turns by persons licensed as neither 
lawyers nor accountants constitutes 
an illegal activity, in that they are 
either practicing law or accountancy 
without a license.” The Court did 
not rule on this matter because of 
withdrawal of the advisory opinion.) 

Following a series of conferences 
between representatives of each of 
the three professional groups, it was 
decided that the three organizations 
would participate jointly as parties 
plaintiff in a class action seeking a 
court decision restricting the prepara- 
tion of income tax returns for the 
public (other than short-form returns) 
to lawyers and accountants. A com- 
plaint was prepared and approved 
by officials of all three organizations. 
Then, on the eve of filing the suit, 
the two accounting Societies decided 
not to participate in the action. Ap- 
parently, this decision was made in 
order to maintain consistency with 
the position long advocated by ac- 
countants generally that questions 
concerning the preparation of Federal 
income tax returns and practice be- 
fore the Treasury Department cannot 
be decided by state courts. In any 
event, the Bar found itself in the 
awkward position of abruptly losing 
the support of the organizations in 
whose interests it had intervened in 
the Court of Appeals three years 
previously. 


The Challenge 


This was the situation in March, 
1960, when the attention of the Bar 
was drawn to the incident which 
caused it to initiate proceedings under 
RCA 3.530; and which resulted in the 
issuance of a rule last November 
against the accountant involved to 
show cause why he should not be 
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punished for contempt of Court for 
the unauthorized practice of law. This 
incident was a suit by the accountant 
against an erstwhile client for a fee 
for representing the client in a con- 
troversy over the tax consequences 
of the sale of subdivided real estate. 
The tax matter had been referred to 
the accountant by another accountant 
(not certified) after the taxpayer had 
received a “thirty-day letter” from the 
Audit Division of the Internal Reve- 
nue Service. The C.P.A. filed a pro- 
test and then engaged in a series of 
conferences with a conferee in the 
Appellate Division of the LR.S. 

The nature of these conferences 
was described by the C.P.A. in his 
subsequent suit for a fee. He testi- 
fied that there were two major issues. 
The first issue, he said, was the allo- 
cation of cost to the lots; and the 
second was “whether or not this was 
a capital gain or ordinary income 
under either Section 1237 or Section 
1221.” He testified further that “we 
were at that time, both of us (the 
conferee) and our office, doing con- 
siderable research;” that “we had 
quite a discussion about Sections 1237 
and 1231, in which (the conferee) 
quoted several cases and I did too, 
and we were not able to reach a con- 
clusion at that conference”; and that 
“(the conferee) and I were right at 
the point of settling this capital gains 
issue; we were exchanging cases and 
discussing what he had read and what 
I had read, and so forth. .. .” 

Surely every member of the Bar 
must feel that a large part of his 
professional education was and is 
directed to developing proficiency in 
analyzing cases and in statutory in- 
terpretation and _ construction; and 
that much of his experience in the 
practice of law has been the advocat- 
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ing of a client's cause in some case 
or controversy. If it is startling to 
find that non-lawyers — without the 
benefit of such training and experi- 
ence — are holding themselves out as 
possessing such skills and are so re- 
garded by the public, one need pause 
only a moment to reflect upon the 
many fields of law which already 
have been preempted by so-called lay 
specialists. 

Such preemption leads to court 
decisions like that handed down in 
1957 by the Supreme Court of Colo- 
rado in Conway-Bogue Realty Invest- 
ment Company v. Denver Bar Asso- 
ciation, 312 P. 2d 998. After holding 
unequivocally that the drafting of 
conveyances and contracts affecting 
land constitutes the practice of law, 
the Court nonetheless refused to en- 
join licensed real estate brokers from 
drawing such instruments in connec- 
tion with sales, loans, or leases which 
they are handling as broker, saying 
(page 1007): 


“We feel that to grant the injunc- 
tive relief requested, thereby deny- 
ing to the public the right to con- 
duct real estate transactions in the 
manner in which they have been 
transacted for over half a century, 
with apparent satisfaction, and re- 
quiring all such transactions to be 
conducted through lawyers, would 
not be in the public interest; that 
the advantages, if any, to be de- 
rived by such limitation are out- 
weighed by the conveniences now 
enjoyed by the public in being 
permitted to choose whether their 
broker or their lawyer shall do the 
acts or render the service which 
plaintiffs seek to enjoin.” 
The Bar is particularly vulnerable 
in the tax field to the “public inter- 
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est” rationale quoted above. Legal 
training is not enough; the practi- 
tioner must also have a_ working 
knowledge of substantive tax law and 
of the procedures involved in tax 
controversies. 

Do lawyers engaged in general 
practice have this knowledge? Con- 
sider Dean Griswold’s answer in the 
ABA Journal: 


“At this point it is well to point out 
an important fact, which we lawyers 
should not forget in our considera- 
tion of this problem. That is the 
clear and undeniable fact that many 
lawyers are not qualified to prac- 
tice tax law. Some of them know 
that, and some do not. But the 
mere fact that a man has been ad- 
mitted to the Bar does not mean 
that he is competent to handle or 
to advise on a tax matter. This, I 
think, is one of the points that irri- 
tates the accountants most. We tend 
to say, sometimes, that only lawyers 
can practice law, and that this ap- 
plies fully to tax law, making no 
distinctions among lawyers. Yet 
accountants know — and we lawyers 
know, too —that most accountants 
are much better qualified to handle 
the ordinary tax matter than are 
many lawyers. In many communi- 
ties, the local lawyer habitually and 
willingly turns over all of the tax 
matters to the local accountant. In- 
deed the lawyer often has his own 
tax returns made out by the ac- 
countant. When a client comes in 
with a tax matter, many general 
practitioners simply throw up their 
hands and say, ‘Oh, you must take 
that to your accountant.’ The ac- 
countant is qualified to handle most 
of such tax questions which come 
to him. For the organized lawyers 
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now to say that this is all improper, 
and that only a lawyer can handle 
what many lawyers are not compe- 
tent to handle — matters which the 
accountant knows are habitually 
handled by the accountant with 
satisfaction to the client, and often 
to the local lawyer who has re- 
ferred the matter to the accountant 
—this is understandably aggravat- 
ing to the accountants. Moreover, 
it does not make sense as far as 
lawyers are concerned; and lawyers 
who are working on this problem 
must be careful not to overlook the 
fact, which I believe to be a fact, 
that many if not most accountants 
are better qualified to handle many 
tax questions than a very consider- 
able proportion of the members of 
the Bar are. If this is actually the 
fact, lawyers must be extremely 
careful in this area, and must not 
officially take positions which are 
simply not realistic in terms of the 
work as it is actually being done in 
many communities.” 


This is the challenge to the Bar. 
It was expressed more pointedly by 
the accountant who is under fire in 
the present controversy: “Why don’t 
you clean your own house first? Why, 
I have three or four tax cases in my 
office right now which were referred 
to me by lawyers.” 

It would seem that the time has 
come for the Bar to put up or shut 
up. “Putting up” requires more em- 
phasis upon tax law by educators 
and practitioners than has been 
demonstrated heretofore. Not only 
should the law of Taxation be a re- 
quired course of study at each of the 
law schools in the state, but it also 





2Griswold, A Further Look: Lawyers and 
Accountants, 41 A.B.A.J. 1113, 1116 (1955). 
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should be a bar examination subject. 
Practicing attorneys whose working 
knowledge of tax law — substantive, 


procedural, or both — is deficient 
should avail themselves of opportuni- 
ties to improve their capabilities. An 
afternoon (Friday) program “to ac- 
quaint the general practitioner, and 
those interested in the handling of 
tax controversies, with the procedure 
and practice before the Internal 
Revenue Service and the Department 
of Justice, and to introduce those 
men charged with the administrative 
responsibility of the respective offices 
in the district of Kentucky” should 
attract more than twenty lawyers.* 


Similarly, a two-day (Friday and Sat- 
urday) program presenting speakers 
of national reputation discussing time- 
ly topics of general interest in the 
field of taxation should attract more 
than forty lawyers out of a total 
registration of 220.4 

This is the challenge. Whether or 
not it will be accepted remains to be 
seen. In any event, the members of 
the Bar who attended the meeting 
with Dean Griswold and Mr. Boodell 
participated in a discussion both live- 
ly and enlightening — particularly to 
those present who were not familiar 
with the conflict stirred up in 1954 
by the California case of Agran v. 
Shapiro, 273 P. 2d 619. 


3Federal Tax Practice and Procedure for 
the General Practitioner: an institute spon- 
sored by the University of Louisville School 
of Law and the Louisville Bar Association 
in cooperation with the University College, 
May 13, 1960. 

*Third Annual Kentucky Institute of Fed- 
eral Taxation — sponsored by the School of 
Law and the School of Business of the 
University of Louisville in cooperation with 
the Louisville Bar Association and the 
Kentucky Society of Certified Public Ac- 
countants, December 9 and 10, 1960. 
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The Agran Case and Circular 230 

This case began as a suit by a 
C.P.A. for a fee for services rendered 
in obtaining a tax refund based upon 
allowance of a net operating loss 
deduction. Before the case was finally 
decided, both the State Bar of Cali- 
fornia and the California Society of 
Certified Public Accountants had filed 
briefs as amici curiae. A two-fold 
issue was presented: Were the serv- 
ices rendered by the plaintiff account- 
ing services or legal services; and, 
since the plaintiff was duly enrolled 
to practice before the Treasury De- 
partment, were his acts as an enrolled 
agent to be judged exclusively by 
criteria set forth in the regulations of 
the Treasury Department so that a 
state court was without authority to 
determine whether these acts con- 
stituted the unauthorized practice of 
law? 


The position of the accountants on 
the first phase of this question was 
stated in their amicus curiae brief 
as follows: 


“ 


. . it was not a question of law 
at all in the true sense. Simply 
stated, a representative of the 
Bureau in a routine audit ques- 
tioned the treatment of a certain 
net operating loss in a federal tax 
return prepared by the respondent. 
There never was any problem as to 
the applicable law. The sole ques- 
tion of fact involved was whether 
the loss was a net operating loss 
and subject to carry-back or a per- 
sonal bad debt and not subject to 
carry-back. All that the respondent 
did in his conferences with the 
Bureau and in his incidental re- 
search was to direct the attention 
of the Bureau’s representative in 
an informal administrative proceed- 
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ing to those authorities which sub- 
stantiated the correctness of a re- 
turn prepared by him. Since it is 
accepted as clear in California and 
generally throughout the United 
States that the preparation of fed- 
eral income tax returns is within 
the proper province of the duly 
licensed public accountant, it would 
seem absurd to hold that the ac- 
countant is practicing law when he 
refers to authorities to substantiate 
a position taken by him in the 
actual preparation of a return.”® 


Absurd though it may have seemed 
to the accountants, the Court did con- 
clude that a substantial part of the 
plaintiff's services constituted the 
practice of law, for which he could 
not recover. In reaching this conclu- 
sion, the Court viewed his research 
as more than incidental, stating (273 
P. 2d 624) that “he detailed at length 
the extensive research of the legal 
authorities which he was required to 
make in order to support his position 
that the loss was one which qualified 
as a ‘net operating loss’ under a 
proper interpretation of the statutory 
definition.” 


In rejecting the contention that a 
state court could not interfere with 
or curtail the right of a duly enrolled 
agent to practice before the Trea- 
sury Department, the Court stressed 
the concluding clause of Section 
10.2(f) of Treasury Department Cir- 
cular No. 230 (31 C.F.R. 10.2), relat- 
ing to practice before the Depart- 
ment, that “nothing in the regulations 





5This argument does not apply in the case 
before the Kentucky Court of Appeals be- 
cause, as noted herein, the C.P.A. in this 
case accepted the employment as a referral 
from another accountant who had prepared 
the returns in question. 
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in this part shall be construed as au- 
thorizing persons not members of the 
Bar to practice law.” This proviso 
was interpreted by the Court as 
follows: 


“We cannot subscribe to the argu- 
ment advanced upon behalf of the 
plaintiff that this provision was 
merely ‘a catch-all clause designed 
to prevent enrolled agents from 
holding themselves out as general 
attorneys’ and ‘to limit the authority 
granted an enrolled agent to the 
precise field of Federal income tax- 
ation.’ Rather it suggests a recog- 
nition that ‘practice before the 
Treasury Department,’ while it may 
include acts which do not consti- 
tute the practice of law, and hence 
within the authority of enrolled 
agents, though not lawyers, to per- 
form, also comprehends others of 
such character as to bring them 
within this classification. See Peti- 
tion of Kearney, Fla. 1953, 63 So. 
2d 630."° 
Dissatisfaction with the Agran case 
led the American Institute of Ac- 
countants‘ to propose to the Secretary 
of the Treasury that Circular 230 be 
amended by deleting the “practice of 
law” clause from Section 10.2(f). The 
Institute also sponsored a bill, which 
was not enacted, in the 84th Congress 
providing: 
“That the Secretary of the Treasury 
shall by regulations prescribe, to 
the extent that he considers prac- 
ticable and desirable, qualifications, 
rules of practice, and standards of 
ethical conduct applicable to per- 
sons who assist taxpayers in de- 
termination of their Federal tax 


6273 P. 2d 630. 
7Now the American Institute of Certified 
Public Accountants. 
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liabilities, in preparation of their 
Federal tax returns, and in settle- 
ment of their Federal tax liabilities 
with the Internal Revenue Service. 
“Provided, That no person shall be 
denied the right to engage in such 
activities solely because he is not 
a member of any particular pro- 
fession or calling.” 


The ABA opposed both of these 
proposals and created a special com- 
mittee to spearhead the opposition as 
well as to negotiate with the ac- 
countants in an effort to reach some 
agreement. This was the beginning 
of the Standing Committee on Pro- 
fessional Relations, and Mr. Boodell 
was one of the original members. 
No agreement was reached initially. 
However, a joint statement to the 
Secretary of the Treasury was pre- 
pared, setting forth the respective 
positions of the AIA and the ABA 


as follows: 


“1. It is the position of the Insti- 
tute that under Section 10.2(b) of 
Circular 230 certified public ac- 
countants are authorized to repre- 
sent taxpayers in the settlement 
with the Internal Revenue Service 
of differences that may arise as to 
their tax liabilities— which neces- 
sarily involves interpretation and 
application of the Internal Revenue 
Code and related regulations, rul- 
ings and decisions; and that the 
Treasury Department as well as 
various state and federal courts 
have recognized this right. In the 
opinion of the Institute, this right 
has now been put in question by 
the Agran decision in California, 
and clarification by the Treasury 
Department of the intent of Sec- 
tion 10.2(b) is therefore necessary 


SH. R. 1601, 84th Cong., Ist Sess. 
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to prevent litigation in state courts 
resulting in differing and inconclu- 
sive interpretation of what certified 
public accountants are authorized 
to do. It has been suggested that 
voluntary cooperative action can 
deal with these difficulties, but it 
is the position of the Institute that 
without clarification of Section 
10.2(b) no joint machinery for vol- 
untary action would be effective. 


“2. It is the position of the Asso- 
ciation that the rights of certified 
public accountants and other en- 
rolled agents under Section 10.2(b) 
have always been subject to the 
limitation stated in the last clause 
of Section 10.2(f) and that any 
amendment to Section 10.2(b) thus 
far suggested would have the effect 
of nullifying that limitation. This 
the Association opposes on the 
ground that it would be tantamount 
to authorizing enrolled agents to 
practice law, thus inhibiting the 
regulation of the practice of law by 
the several states. It is the view of 
the Association that the solution to 
the problem lies, not in amending 
Circular 230, but in a nationwide 
program of cooperative action be- 
tween certified public accountants 
and lawyers. The Association is of 
the opinion, therefore, that amend- 
ment of Section 10.2(b) is both in- 
advisable and unnecessary; and that 
effective machinery can and should 
be established at national, state 
and local levels to apply in specific 
cases the general standards of the 
Statement of Principles upon which 
the two organizations agreed in 
1951.”° 


In January, 1956, the Secretary of 
the Treasury issued an official inter- 


980 A.B.A. Rep. 334 (1955). 
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pretation of Section 10.2 of Circular 

230, stating in reference to the “prac- 

tice of law” clause that: 
“It is not the intention of the De- 
partment that this second proviso 
should be interpreted as an election 
by the Department not to exercise 
fully its responsibility to determine 
the proper scope of practice by en- 
rolled agents and attorneys before 
the Department. It should be 
equally clear that the Department 
does not have the responsibility 
nor the authority to regulate the 
professional activities of lawyers 
and accountants beyond the scope 
of their practice before the De- 
partment as defined in Section 
10.2(b) and nothing in Circular 230 
is so intended.” 


The Role of the Statement 
of Principles 


Since subsidence of the open con- 
flict over the Agran case the National 
Conference has sought to maintain 
an even keel in professional relations 
between lawyers and accountants. It 
has attempted to resolve controversies 
arising in the field of Federal taxation 
by applying the tests prescribed by 
the Statement of Principles Relating 
to Practice in the Field of Federal 
Taxation approved by the governing 
bodies of the ABA and AIA in 1951." 
In reference to practice before the 
Treasury Department, the Statement 
provides as follows: 


“Under Treasury Department regu- 
lations lawyers and certified public 
accountants are authorized upon a 
showing of their professional status, 
and subject to certain limitations 





1081 A.B.A. Rep. 537 (1956). 
11See Martindale-Hubbell Law Directory, 
1961 ed., Vol. III, pp. 129A-130A. 
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as defined in the Treasury Rules, 
to represent taxpayers in proceed- 
ings before that Department. If, 
in the course of such proceedings, 

questions arise involving the ap- 
plication of legal principles, a 
lawyer should be retained, and if, 
in the course of such proceedings 
accounting questions arise, a certi- 
fied public accountant should be 
retained.” 

The difficulty of applying this 
standard is apparent when activities 
of an accountant in making a search 
of authorities, such as described in 
the testimony heretofore quoted in 
this article, are defended as “account- 
ing research.” Similar activities were 
analyzed by the Court in the Agran 
case as follows: 


“Surely the solution of this ‘prob- 
lem’ did not involve or depend 
upon the application of accounting 
principles or procedure, but of legal 
principles and precedents. These 
were the subject of plaintiff's ‘re- 
search’ and these alone could serve 
as the foundation for his ‘argu- 
ments’ addressed to representatives 
of the Treasury Department in re- 
sisting the proposed assessments.”!” 


Perhaps it would be more accurate 
to say that the National Conference 
has functioned to preserve the status 
quo of professional relations between 
lawyers and accountants in the pre- 
Agran days. Certainly that seems to 
be the philosophy of Dean Griswold, 
as expressed at the conclusion of his 
article: 

“Wouldn't we all be better off if 

we would just let well enough 

alone.”* 


12273 P. 2d 627. 
1341 A.B.A.J. 1180. 
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On the other hand, there is re- 
spectable opinion both within the 
ABA and the Kentucky Bar that the 
law in this area should be developed 
and clarified through court decisions. 
Those who advocate this course of 
action firmly believe that the account- 
ants are in an untenable position when 
they contend that one need not be a 
lawyer to practice tax law (non- 
lawyers avoid the expression “tax 
law” and use instead “taxation’”), 
either because “‘taxation, though 
composed of both law and accounting, 
is something sui generis and apart 
from the law,”* or because, in any 
event, accountants are accorded a 
status under Federal regulations equal 
to lawyers in the tax field. 


Whether this is a majority or 
minority view among lawyers in Ken- 
tucky has not been determined. In 
the present matter, the responsible 
officials of the Bar have pursued the 
course prescribed by RCA _ 3.530. 
Every member of the Unauthorized 
Practice Committee of the Kentucky 
State Bar Association was given a 
detailed report on this matter. Those 
who expressed themselves were unani- 
mous in their recommendation that 
the matter should be submitted to 
the Court of Appeals. Now is the 
time for members of the Bar gen- 
erally to express their views — some- 
thing more, however, than private 
encouragement while maintaining 


publicly a “hands-off” attitude. 


Conclusion 


At the instance of the ABA repre- 
sentatives who so graciously extended 
(Continued on Page 123) 


~ ‘4Gardner v. Conway (Minn. 1951) 48 
N. W. 2d 788, 795. 
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SECURITY INTEREST UNDER THE 


UNIFORM COMMERCIAL CODE 


Discussion of ROBERT E. HATTON 


University Center, University of Louisville 
November 3, 1960 


Let me emphasize at the outset that 
this is not a comprehensive paper. It 
is my intention to give to you a few 
simple rules which I have found bene- 
ficial to me in understanding, the pro- 
visions of the Code. 

Together with other members of 
the Kentucky State Bar Association 
Committee on the Uniform Commer- 
cial Code, I have been exposed to its 
provisions for some six years. When 
I was appointed to the committee in 
1954, I had grave misgivings as to 
the wisdom of Code adoption in Ken- 
tucky. Incidentally, I had the same 
reaction to the adoption of the Rules 
of Civil Procedure in Kentucky years 
earlier. My experience under the Civil 
Rules, however, has benefited me 
greatly. The Rules published in a 
booklet containing only 122 pages 
have provided definite and specific 
answers to procedure problems. In 
pre-rule days, I was always in doubt 
on matters of procedure. I am sure 
that my experience under the Rules 
has been borne out in the experience 
of many other lawyers in Kentucky. 


I have found the same experience 
under the Code especially as it ap- 
plies to secured transactions, Article 9. 

Initially, I was completely confused 
by the magnitude of the Code. My 
thinking was fuzzy and foggy. That 
was not due to any lack of conciseness 
or clarity on the part of the draftsmen 
but was due to a failure on my part 
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at the outset to clearly understand 
three basically simple principles of 
the Code. These are: 

1. The creation of the security 
interest; 

2. The perfection of the security 
interest; 

3. The concept of notice filing. 


Once I understood these three 
separate yet interrelated principles, 
then all the other provisions of Article 
9 began to fall naturally and logically 
into place. 


I don’t mean to say that I am an 
authority on Article 9. Far from it. 
But I do believe, given a little time, 
that I can find the answers in the 
Code to any problem involving se- 
cured transactions. The Code, just 
as the Civil Rules, provides a simple 
understandable answer. 


I suppose, in my case, the first 
stumbling block was a failure to 
understand the nature and purpose of 
the security agreement and the fi- 
nancing statement. My thinking, as 
I expect most of yours, was oriented 
around the chattel mortgage and the 
conditional sales contract. I had come 
to regard chattel mortgages and con- 
ditional sales contracts as being some- 
what sacrosanct. I came across an 
article in 1957 Yale Law Journal 761 
by Professor Gilmore on the subject 
of “Chattel Security.” An excerpt 
from this article, incidentally, has re- 
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cently been quoted by the New 
Hampshire court in Haskins v. Dube, 
138 A2d 677, 679. That excerpt is: 


“‘Chattel mortgage law and con- 
ditional sales law are what they are, 
not because anyone in his right 
mind ever thought that such a body 
of law made sense, but as a result 
of a long process of tinkering to 
make late-medieval legal forms 
workable in an industrialized so- 
ciety. We might as well hope to 
solve our transportation problems 
by fitting an ox-cart with a jet- 
propelled engine.’ Gilmore, Chattel 
Security: II, 57 Yale L.J. 761, 775 
(1948). This clog in ordinary com- 
mercial financing has given impetus 
to the consideration of an integrated 
statute which is safe and certain 
such as that proposed in the Uni- 
form Commercial Code adopted in 
Massachusetts and Pennsylvania 
and under study in other states.” 


At first, I was shocked by Professor 
Gilmore’s statement, but the more I 
thought about it the more sense it 
made. 


Terminology also had me confused. 
What is a security interest? What is 
a security agreement? What is a 
financing statement? Then it began 
to dawn on me. A security interest is 
simply a lien on personal property. 
A security agreement is no more nor 
less than a chattel mortgage, a condi- 
tional sales contract, or any other in- 
strument designed for the purpose of 
creating a security interest in personal 
property. The financing statement 
was new to me but more about that 
later. 


How is the security interest created 
by the parties and when does it at- 
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tach? There are three simple steps 
in the creation of a security interest: 


1. There must be a written security 
agreement signed by the debtor 
(Code 9-203) unless the collat- 
eral is in the possession of the 
secured party. 

2. Value must be given to the 

debtor by the secured party. 

(Code 9-204 (1)) 

The debtor must have rights in 

the collateral. (Code 9-204 (1)) 


ey) 


When these three events take place, 
the security interest attaches as be- 
tween the debtor and the secured 
party. 

The next question arises as to when 
the debtor has rights in the collateral, 
but that is spelled out very definitely 
in Code 9-204 (2). For example, a 
debtor has no rights in crops until 
they are planted or otherwise become 
growing crops and he has no rights in 
the young of livestock until they are 
conceived. He has no rights in oil, 
gas, or minerals until they are ex- 
tracted, in timber until it is cut, in 
a contract right until the contract has 
been made, or in an account until it 
comes into existence. 


The security interest can attach, 
with certain exceptions, to after-ac- 
quired property. (Code 9-204 (3) (4)) 
The security agreement may include 
future advances although there may 
be no commitment to make future 
advances. (Code 9-205) The security 
interest may be extended to the pro- 
ceeds of the collateral (Code 9-306) 
but the financing statement covering 
the original collateral must also cover 
proceeds. (Code 9-306 (3)) 

Now having created the security 
interest between the debtor and the 
secured party how do we perfect it 
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against the world? Perfection and 
creation are two different things. Per- 
fection is accomplished by notice. 
This notice must always be given (ex- 
cept in the case of a purchase money 
security interest in consumer goods 
and farm equipment having a pur- 
chase price not in excess of $2,500). 
(Code 9-302 (1) (c) (d)) 

How is public notice given? It is 
given in two ways: 


1. Either by the secured party tak- 
ing possession of the collateral 
such as a pledge of securities, 
warehouse receipts, or the physi- 
cal property itself; or 

2. By filing a financing statement. 


Although a financing statement is 
not defined specifically, its requisites 
are clearly set forth in Code 9-402. 
It is very simple. The financing state- 
ment may be filed before or after 
the creation of the security interest. 
If it is filed before the security in- 
terest is created, perfection occurs 
simultaneously with the creation of 
the security interest. 

If a financing statement is required 
for the perfection of a security in- 
terest and is not filed until after the 
creation of a security interest, then 
that security interest is not perfected 
until the financing statement is filed. 

The filing of a financing statement 
is required to perfect a security in- 
terest in all cases except those covered 
in Code 9-302. I will not take the 
time here to enumerate those. I find 
it necessary in my practice to always 
refer to that section in order to de- 
termine whether or not a financing 
statement is required. I do not trust 
my memory. 

As I stated earlier, the financing 
statement is a new instrument to us 
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in Kentucky. It is a simple statement 
designed to give notice of the exis- 
tence or the proposed creation of a 
security interest in personal property. 
As I have pointed out, it may be filed 
either before or after the creation of 
the security interest. It is this con- 
cept of “notice filing” that caused so 
much confusion when I first began 
work on the Code. My thinking be- 
came clouded because I did not at the 
outset clearly understand the separate 
functions of the security agreement 
and the financing statement. In pre- 
Code days, we followed the practice 
of “instrument filing” in Kentucky. 
That is, we filed the instrument which 
created the lien which might be a 
chattel mortgage, conditional sales 
contract or some similar document. 
We no longer use instrument filing 
in Kentucky. We have only notice 
filing and the thing filed is a financ- 
ing statement. In many instances, the 
security agreement itself may be filed 
but it is filed not as a security agree- 
ment but as a financing statement. 
One simple requirement can point up 
this difference. In all cases, the fi- 
nancing statement must be signed by 
both parties. A security agreement 
must be signed only by the debtor. 
In order to use the security agreement 
as a financing statement, it must have 
the signature of both parties. But, 
when it is filed, it is filed as a financ- 
ing statement. 

A financing statement does not 
create a security interest. It only gives 
notice of the existence or possible 
existence of a security interest. Thus, 
a security agreement can be used as 
a financing statement but a financing 
statement cannot be used as a security 
agreement. 

The filing of a financing statement 
is sometimes excused but there must 
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always be a security agreement signed 
by the debtor unless the secured party 
takes physical possession of the col- 
lateral. 

The best statement of this that I 
know is found on page 624 of the 
1957 Official Text of the Uniform 
Commercial Code under Section 9- 
203 which deals with the enforcea- 
bility of a security interest. 


“The formal requisites stated in this 
Section are not only conditions to 
the enforceability of a security in- 
terest against third parties. They 
are in the nature of a Statute of 
Frauds. Unless the secured party 
is in possession of the collateral, 
his security interest, absent a writ- 
ing which satisfies subsection (1) 
(b), is not enforceable even against 
the debtor, and cannot be made so 
on any theory of equitable mort- 
gage or the like. If he has advanced 
money, he is, of course, a creditor 
and, like any creditor, is entitled 
after judgment to appropriate pro- 
cess to enforce his claim against 
his debtor’s assets; he will not, 
however, have against his debtor 
the rights given a secured party by 
Part 5 of this Article on Default.” 


Once this concept of notice filing 
becomes embedded in our thinking 
then the other problems of Article 9 
become relatively simple. Otherwise, 
however, to me at least, it imposed a 
bewildering mass of incomprehensible 
jargon. 

Having perhaps belabored these 
elementary problems of the creation 
and perfection of a security interest, 
I would like to pass briefly to the 
question of priorities. One of the best 
articles on priorities under Article 9 
is found in the March, 1959, issue of 
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the Harvard Law Review in an article 
by Peter F. Coogan. Another very 
concise statement is found in Mur- 
doch K. Goodwin’s Digest of Secured 
Transactions under Item 28. This 
statement is made: 


“A purchase money security interest 
has priority over a conflicting in- 
terest in collateral other than in- 
ventory if perfected within 10 days 
after receipt of the collateral by the 
debtor.” 


These italicized words should have 
been deleted from that statement and 
in lieu thereof these words inserted 
for Kentucky: 


“at the time debtor receives posses- 
sion of the collateral.” 


There are three relatively simple 
rules which will enable you to de- 
termine priorities among conflicting 
interests in the same collateral. These 
are: 


1. The first to file prevails if all 
security interest are perfected 
by filing. (Code 9-312 (5)) 

2. If one interest is perfected by 
filing and the other interest is 
perfected by a different method, 
then the first to perfect has 
priority. (Code 9-312 (5)) 

3. If neither security interest is 
perfected, they rank according 
to the date value was given and 
the debtor acquired an interest 
in the collateral. (Code 9-312 


(5)) 


Those are the three basic rules on 
priorities. Other rules of lesser im- 
portance are set forth in Item 28 of 
the Goodwin Digest. 

The question where to file (Code 
9-401) is one of the areas in which 
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the Kentucky law is incomplete. This 
is an area which the lawyers will be 
called upon to advise their clients. 

The confusion in the Kentucky law 
resulted from our departure from the 
1957 Official Text of the Uniform 
Commercial Code. Under the Official 
Text, three simple rules were pro- 
vided. These were: 


1. When the collateral is consumer 
goods, farm equipment, farm 
products, or account arising 
from the sale of farm products 
by the farmer, file in the county 
of the Kentucky debtor’s resi- 
dence; or, if the debtor is a non- 
resident, then in the county 
where the goods are kept or the 
crops grown. 

When the collateral is goods 
which are to become fixtures, 
then in the office where a mort- 
gage on the real estate would 
be recorded. 

3. In all other cases, in the office 

of the Secretary of State. 


Kentucky did not adopt the Code 
provision. Instead, to continue local 
filing, we adopted the following pro- 
visions: 


bo 


1. In the office of the county court 
clerk in the county of the debt- 
or’s residence; If the debtor is 
not a resident, then in the office 
of the county court clerk where 
the goods are kept. 

When the collateral is goods in- 
tended to become fixtures, in 
the county clerk’s office where 
a mortgage on the real estate 


would be recorded. 


bo 


It can thus be seen that Kentucky 
failed to adopt the catch-all clause 
which provided for the place of filing 
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in all other cases. Kentucky does not 
provide the answer where the col- 
lateral is intangible property, as dis- 
tinguished from goods, and the debt- 
or is a non-resident, either individual 
or corporate. 

Attempting to answer that question 
poses a real problem for the Kentucky 
lawyer. I have discussed this matter 
at length with counsel who drafted 
the Massachusetts Manual and the 
Pennsylvania Manual as well as with 
other attorneys in Kentucky These 
are our conclusions: 

1. If the collateral is intangible 
property and the debtor is a non- 
resident, then filing should be made 
in the county of the state of his 
residence. That rule is relatively 
simple to follow in the case of an 
individual debtor or a corporate debt- 
or having only one domicil. 

2. It is complex, however, where 
the debtor is a corporation which has 
a principal office other than the state 
of its incorporation. In this connec- 
tion, I refer you to the Supreme Court 
case of Wheeling Steel Corporation v. 
Fox, 298 U.S. 193, 80 Law Edition 
443. Although that case involved the 
right of West Virginia to tax the in- 
tangible property of a Delaware cor- 
poration, I believe the principle ap- 
plicable there would also apply here. 

In such case, however, we recom- 
mend filing in the county of the domi- 
ciliary state and in the county of the 
state wherein the principal office is 
located. 

This is one of the problems which 
must be corrected by the next legis- 
lature. 

Another problem not related to 
priorities but one that I call to your 
attention involves the perfection of a 
purchase money security interest. 
Code Section 9-312 (4) provides: 
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“A purchase money security interest 
in collateral other than inventory 
has priority over a conflicting se- 
curity interest in the same collateral 
if the purchase money security in- 
terest is perfected at the time the 
debtor receives possession of the 
collateral.” 


Through oversight, the draftsmen 
of the 1957 Official Text failed to in- 
clude these all important words after 
the word collateral: “or within 10 
days thereafter.” This defect can 
readily be cured by legislation at the 
next session. Kentucky is the only 
one of the six Code states which does 
not have this language. 

There are other areas of confusion 
in the Kentucky law but these, I be- 
lieve, will be cleared up by the Court 
of Appeals in a suit now pending in 
the Court of Appeals. I refer to 
Lincoln Bank and Trust Company v. 
Queenan, an action for a declaratory 
judgment. The four points involved 
are these: 


1. Must a financing statement be 
acknowledged before it can be 
filed so as to perfect a security 
interest? Judge Lampe decided 
that it need not be on the theory 
of notice filing. 

Must a financing statement state 

a maturity date as a condition to 

filing and perfection? Judge 

Lampe decided that it need not 

do so, again on the theory of 

notice filing. 

3. When the collateral is inventory 
of unregistered motor vehicles in 
the hands of a dealer, must those 
motor vehicles be registered be- 
fore a security interest can be 
perfected in them? Judge Lampe 
decided that they need not be, 
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again on the theory of notice 

filing. 

4. In the case of a registered motor 
vehicle, may a security interest 
be perfected without noting a 
lien on the registered receipt? 
Judge Lampe decided that the 
provisions of the motor vehicle 
lien law (KRS 186.195) were man- 
datory and notation on the regis- 
tration receipt was required. 


This case is before the Court of 
Appeals. 

The necessity for this litigation 
arose because the 1960 General As- 
sembly failed to amend or repeal cer- 
tain sections of the Kentucky Statutes: 
namely, KRS 382.270, KRS 382.300, 
KRS 382.675, and KRS 186.195. 





Program of Instruction 


The Harvard Law School offers for 
members of the bar a Program of In- 
struction for Lawyers, to be given at 
the Harvard Law School in Cam- 
bridge, Mass., July 17-29, 1961. Direc- 
tor, Associate Dean A. James Casner, 
Weld Professor of Law. 

The program will offer six courses, 
each running throughout the two 
weeks. Instructors are members of the 
Faculty of the Harvard Law School. 

The six courses are: Administrative 
Law, Financial Planning, Controlling 
the Use of Land, Estate Planning, 
Business Planning, and Legal Method 
in International Disputes. 

For catalogue and application write 
to: Mr. Wm. L. Bruce, Associate 
Director, Program of Instruction for 
Lawyers, Harvard Law School, Cam- 
bridge 38, Mass. 
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THE OFFICE OF ATTORNEY GENERAL 
IN KENTUCKY: RIPE FOR REFORM 


By ROBERT LATANE MONTAGUE III* 


The Office of Attorney General in 
Kentucky has, during recent months, 
become a subject of scholarly and 
legislative scrutiny. The process of re- 
examination and modernization is not 
yet complete, but it has been begun 
with the preparation of a study of the 
office for the Kentucky Law Journal 
from which this article is condensed. 
It was partially completed during the 
1960 session of the Legislature by the 
passage of House Bill 439 relating in 
part to the appointment of legal coun- 
sel for the various departments of the 
State Government. It will come closer 
to fruition when the employees of the 
office are brought under the merit 
system beginning in July of 1961. In- 
ternally, the administration of the 
office is being streamlined by new 
regulations prepared by the Attorney 
General, and a better policy with re- 
spect to requests for official opinions 
from the Attorney General has been 
developed. (See page 90. ) 

Other programs designed to make 
the office serve a more vital function 
in the area of legislative revision and 
research, and to create for the office 
a new sense of position with respect 
to the legal profession as a whole are 
being planned or are now in opera- 
tion. But these programs, legislative 
measures, and studies while highly 
commendable, are not enough to make 


*Third Year Law Student at the Uni- 
versity of Virginia Law School where he has 
passed the Virginia Bar Examination, Author 
of “A Brief Study of the Office of Attorney 
General in Kentucky,” Kentucky Law Jour- 
nal, Winter 1961. 
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of the office of Attorney General in 
Kentucky what it really should be. 


A Political Football in the Past 


The Office as it exists today has its 
origin in the Constitution of 1891, 
which leaves it up to the legislature 
to prescribe the duties of the Attorney 
General. In the exercise of that con- 
stitutional prerogative, the legislature 
has reconsidered the powers it has 
granted to the Attorney General on 
several occasions. The reconsidera- 
tions have focused primarily on the 
question of who shall employ the 
various attorneys retained by the state. 

The first period of vacillation took 
place during the years from 1892 
through 1908. At the end of that time 
a law was passed which redefined 
the powers and duties of the Attorney 
General and denied the power to em- 
ploy attorneys to any state officer, 
board of trustees, the head of any de- 
partment, or institution of the state 
unless an emergency should arise, 
which, in the opinion of the Attorney 
General, required the employment of 
other counsel. The control of the 
state’s legal business was thereby re- 
centralized in the hands of the At- 
torney General.' 

The provisions of this law, codified 
as Sections 112-1 through 112-7, Car- 
roll’s Kentucky Statutes, were inter- 
preted on several occasions by the 

1Act of March 20, 1908, ch. 32, Acts of 
the General Assembly, Commonwealth of 


Kentucky; Carroll’s Kentucky Statutes, ch. 
8, art. II, §§112-15 (1909). 
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Court of Appeals of Kentucky. These 
cases leave little doubt as to the exact 
nature of the Attorney General's 
power to handle all state litigation 
and to determine when other counsel 
should be employed.” 


The theory of centralization of the 
legal services utilized by the state 
government in the office of the At- 
torney General remained supreme in 
Kentucky until 1942, when another 
series of vacillations similar to that 
which occurred between 1892 and 
1908 began. In that year, the various 
administrative departments were au- 
thorized to employ counsel when ap- 
proved by the Governor, and such 
counsel could supplant the function of 
the Attorney General with respect to 
such department or officer.* 


This act withstood a test of its con- 
stitutionality in the case of Johnson 
v. Commonwealth ex rel Meredith.‘ 
This left it up to the Attorney General 
to seek the aid of the General As- 
sembly, and the record indicates at 
least temporary success in this direc- 
tion.® But in 1948, the act which 
presently controls was passed which 
once again removed the power to ap- 
prove the appointment of all attorneys 
representing the state administrative 
departments from the hands of the 
Attorney General.® 





2Commonwealth v. Louisville Property Co., 
141, Ky. 731, 133 S.W. 759 (1911), Com- 
monwealth v. Roberta Coal Co., 186 Ky. 
394, 216 S.W. 584 (1919), Gordon v. Mor- 
row, 186 Ky. 713, 218 S.W. 258 (1920), 
Montgomery v. Gayle, 216 Ky. 567, 228 
S.W. 323 (1926). 

3Act of March 9, 1942, ch. 106, Acts of 
the General Assembly, SB 161. 

4291 Ky. 829, 165 S.W. 2d 820 (1942). 

5Act of March 20, 1944, ch. 7, Acts of 
the Genera] Assembly. 

6Act of March 25, 1948, ch. 122, Acts 
of the General Assembly. 
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It is not unreasonable to suggest 
that these acts were political meas- 
ures to a considerable degree and that 
their passage was an indication of 
the relative state of harmony or dis- 
harmony that existed between the in- 
cumbent Attorney General and the 
Governor at the time of passage. 


Kentucky in a Unique Status 


The present law not only has the 
effect of greatly weakening the effec- 
tiveness with which the Attorney 
General can carry out his responsi- 
bilities for the state’s legal business 
but also places Kentucky in the unique 
position of being the only state in the 
union in which independent counsel 
may “always” be employed by any 
administrative department, whether 
headed by an elective official or other- 
wise. While it is not suggested that 
this unique attitude is in itself a 
wrongful position, it nevertheless does 
raise a question as to the advisa- 
bility of continuing to administer the 
office of Attorney General by pres- 
ent methods. 

The position of the Attorney Gen- 
eral’s office under this act has repre- 
sented the ultimate in what could be 
termed the supremacy of the adminis- 
trator in state government. The recent 
passage of House Bill 439, Acts of the 
1960 General Assembly, which pro- 
vides that “the Governor shall consult 
the Attorney General as to whether 
the legal services requested by de- 
partments are available in the At- 
torney General’s office,” gives the 
Attorney General only a very limited 
degree of actual control over the em- 
7Tentative and Preliminary, The Powers, 
Duties, and Operations of the Attorney's 
General Offices, Council of State Govern- 
ments, Chicago, Illinois, 1951, Table D. 
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ployment of additional counsel. The 
most that can be said for it is that it 
represents a stepping stone between 
extreme decentralization and a prop- 
erly coordinated Law Department. 
Much more needs to be done. 


Both Alternatives Have Advantages 
and Shortcomings 


The satisfactory functioning of such 
a centralized system depends to a 
considerable degree on the political 
harmony which exists between the 
Attorney General and the Governor 
and other administrative officers of 
the state. Even when there is political 
harmony there may be a clash of per- 
sonalities which will tend to disturb 
relationships. In addition, the accen- 
tuation of a generally existing nega- 
tive, if not hostile, attitude of lawyers 
and administrators toward one an- 
other may result from such a system. 
This arises primarily from the fact 
that administrators are chiefly con- 
cerned with accomplishment, and the 
concern of the lawyer is more often 
likely to be the method of accomplish- 
ment. In such a situation there is 
question as to the value of centralized 
legal services to a state government 
and the people of a state. 

On the other hand, there are some 
rather cogent arguments for a more 
highly centralized system. It is a gen- 
erally found attitude among lawyers 
working for the state of Kentucky and 
elsewhere that supervision of lawyers 
by other lawyers is preferred. Few 
laymen are competent to judge a 
lawyer on his professional abilities in 
many instances. 

In addition, objectivity, a desirable 
characteristic in many phases of legal 
work, is better achieved by attorneys 
who are not directly under the control 
of the administrative department 


March, 1961 


head whom they represent. Where 
the lawyer is independent, he will be 
more apt to give a candid legal 
opinion than to simply formulate an 
argument for the administrator's point 
of view. A separation of legal func- 
tions will also reduce the possibility 
of premature consultation, but this 
advantage also has the opposite pitfall 
of possibly discouraging the seeking 
of legal advice when it could be most 
advantageously utilized. 

Uniformity and consistency in in- 
terpretation of statutory and case law 
is another benefit resulting from a 
centralized legal service, since effec- 
tive coordination of the law as ap- 
plied to all agencies and functions of 
the state is possible when controlled 
by the office of the Attorney General. 
However, the difficulty to be en- 
countered here is that administrative 
policy within an agency may become 
inconsistent when the lawyer repre- 
senting the agency has a dual respon- 
sibility to the Attorney General and 
the administrative department head. 
Where the lawyer is directly and 
solely responsible to an agency head, 
he will be better able to appreciate 
the administrative problems involved, 
and he will be in a better position to 
serve a policy making function for the 
agency as well. 


Centralization Is Not Enough 


Recentralization of all legal services 
in the office of the Attorney General 
is not enough. In fact some form of 
compromise with full centralization is 
more apt to fit the needs of Kentucky, 
because of its size and political back- 
ground when compared to that of 
more fully centralized states. 

Other contemporaneous changes are 
needed to effect an improvement of 
enduring value. The forthcoming in- 
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troduction of the merit system, 
coupled with a plan for centralization, 
will tend to reduce the political over- 
tones of such a measure. The result 
will be the development of a career 
legal service for the Commonwealth 
of Kentucky. Although the size of the 
immediate staff of the Attorney Gen- 
eral (10) might not seem to justify 
such a step, when it is considered that 
there are at least 87 lawyers currently 
employed by the State, as well as a 
considerable number of part time 
contract attorneys, the justification for 
such a system becomes more ap- 
parent. 


The Attorney General's Role Should 
Be Reoriented 


To compensate for the effect of 
some of the changes that have been 
suggested thus far, the role of the 
Attorney General himself should be 
carefully examined. This examination 
should pay particular respect to the 
relationship which exists between him 
and a number of boards, commissions, 
and councils which are to be found 
in proliferation in Kentucky and in 
most other state governments. In con- 
sidering the question of which of 
these bodies it should be required 
that the Attorney General belong to 
or be an advisor to, some general rule 
is needed as a guidepost. 


The answer to this question will 
lie to a considerable degree in the 
total concept of the place of the At- 
torney General as the chief lawyer 
in the government of the state. Should 
he be regarded primarily as a policy 
making administrator, or is he funda- 
mentally a lawyer functioning as an 
advisor to policy making administra- 
tors from an objective vantage point? 
It would appear that to argue that 
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he is anything other than a lawyer is 
inconsistent with the policy of cen- 
tralization of legal services in his 
office, for if it be admitted that he 
should serve on a number of policy 
making bodies, then the argument of 
the administrator for close integration 
of the lawyer into their departmental 
organization would seem to be the 
better one. 

But perhaps here we may have a 
better solution than the integration of 
the individual lawyers into the various 
commissions, agencies, and boards. 
The need for a closer relationship be- 
tween policy makers and legal ad- 
visers may best be satisfied by confin- 
ing such a relationship to a higher 
level. Such confinement, however, 
opens the consideration of whether 
the Attorney General's membership 
on policy making bodies should be 
limited to the Governor's Cabinet. If, 
in fact, the Governor is able to control 
all state policy of every one of the 
numerous boards, commissions, and 
agencies, Cabinet membership for the 
Attorney General would perhaps be 
sufficient to satisfy requirements for 
the presence of an attorney in a 
policy making capacity. 

In view of the large number of 
these bodies, however, it is difficult 
to imagine just how satisfactory such 
a pyramid theory of governmental 
functioning, with the Governor at the 
top and the Attorney General at his 
right hand, would be. To achieve 
such a relationship would be insuf- 
ficient to totally satisfy the need for 
proper integration of legal advice in- 
to administrative policy. 


Criteria Suggested 


At present the Attorney General is 
a member of a considerable number 
of these commissions and boards, and 
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there are others on which he could 
serve most appropriately. The criteria 
which should be used in determining 
where he should serve should be 
whether the function of the board or 
commission is such as to directly re- 
late its activity to the field of law, 
either in the making, revision, or in- 
terpretation thereof, or where an ex- 
ceptionally large amount of legal work 
is anticipated where there can be 
little question as to the need for and 
value of legal advice. The Attorney 
General should not be placed on such 
boards and commissions where the 
only justification for his membership 
is the need for occasional legal advice 
which he would be quite able to sup- 
ply through his normal advisory re- 
lationship to all state agencies. To 
burden him with membership on too 
many such boards and commissions 
would be to decrease considerably the 
time and effort which he would be 
able to devote to other primary and 
essential functions of his office. 

In line with these thoughts it is sug- 
gested that he could serve effectively 
on such bodies as the Legislative Re- 
search Commission, The Highway 
Commission, the Election Commis- 
sion, the State-Local-Federal Rela- 
tions Commission, and the Constitu- 
tional Review Commission. These 
would be in addition to those on 
which he already serves. To further 
apply these theories it is suggested 
that his name should be deleted from 
the Public Library Service Com- 
mission. 


Expand Attorney General Supervision 
in the Criminal Field 

It is the rule in Kentucky and most 

states to confine the Attorney Gen- 

eral’s activities in connection with 

criminal matters to the appellate level. 
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This is in keeping with the general 
American trend to emphasize the 
activities of the Attorney General in 
the field of civil prosecutions and to 
leave the handling of criminal cases 
largely in the hands of local prosecu- 
tors, usually without adequate At- 
torney General supervision. This is 
contrary to the rule at common law. 

In recent years, however, there has 
been a growing effort to reconstitute 
more effective control of criminal law 
enforcement and prosecution at the 
state level in the office of the At- 
torney General, in order to combat 
organized crime more effectively. Up 
to the present time in Kentucky, how- 
ever, the legislative grant of criminal 
prosecution powers to local prosecu- 
tors has been construed as vesting 
such powers exclusively in those of- 
ficials. The Attorney General has the 
power to prosecute only in the case 
of violation of a limited number of 
specific statutes. 

Any such power as the Attorney 
General may have in this area must be 
derived initially from either the com- 
mon law or specific statutory or con- 
stitutional grants. Where there has 
been any recognition of such power 
it has taken the form of either super- 
cession, intervention, investigation, or 
other more limited forms of super- 
vision and assistance in criminal 
prosecutions. 

The courts of Kentucky have given 
no indication of recognizing any ex- 
pansion of the potentially broad com- 
mon law powers. In view of the pres- 
ent statutory provisions, and the 
strongly entrenched political position 
of the Commonwealth Attorneys who 
would undoubtedly challenge any ex- 
pansion based on the common law 
powers of the Attorney General, the 
value to be derived from the com- 
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mon law powers would be severely 
limited. 


New Legislation Needed 

Regardless of how far a court might 
permit the common law powers to be 
expanded, additional statutory or con- 
stitutional authorization would be re- 
quired to properly confer any desir- 
able degree of supervisory or co- 
ordinating power over the activities 
of local prosecutors. Very few states 
presently have specific constitutional 
provisions relating to the role of the 
Attorney General in criminal prosecu- 
tions. Most such provisions are to be 
found in a statutory enactment. 


Kentucky has at present no statu- 
tory provisions for intervention, assist- 
ance upon request of the local at- 
torney, or supercession, which is the 
power to dismiss the local prosecutor 
from the proceedings entirely. These 
direct forms of control are currently 
to be found in a growing number of 
states. 


Neither does Kentucky have any of 
the milder supervisory powers such 
as the requirement of a report from 
the local prosecutor to the Attorney 
General concerning the status of cases 
under his control, or periodic meet- 
ings of local prosecutors with the 
Attorney General’s staff to discuss 
problems arising in the enforcement 
of criminal law. 


Politics Aside, Changes Are Needed 


The fact that in terms of realistic 
politics any proposals for revising the 
supervisory functions of the Attorney 
General over criminal prosecutors in 
the state would receive severe limita- 
tion if not obliteration does not alter 
the fact that improvements in this 
area are needed now. This need will 
continue to grow in future years. 
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The alternatives for facing such 
realities resolve into two basic ap- 
proaches. One would involve the 
establishment of an entirely sepa- 
rate Department of Criminal Justice 
headed by a Director who would be 
entirely independent of the Attorney 
General. The other approach would 
be to substantially increase the powers 
of the Attorney General and the size 
of his staff in order to deal more 
effectively with the problem. 

As we have shown, there is almost 
a complete lack of vertical adminis- 
trative responsibility in the field of 
criminal investigation and prosecution 
in Kentucky. The copious evidence of 
the existence of vast networks of well 
organized crime is ample justification 
for measures to increase the effective- 
ness with which the Attorney Gen- 
eral, acting as a representative of the 
whole state, can operate to destroy 
these criminal operations. 

The resources of the office as it now 
exists are far from adequate for the 
task. Not only in terms of its powers 
and duties, but also in terms of its 
organization and size would it have 
to be revised. Both of the alternatives 
previously mentioned would be theo- 
retically feasible. For a state of Ken- 
tucky’s size, modification of the At- 
torney General's office would prob- 
ably be satisfactory. There appear to 
be no constitutional limitations on 
the authority of the legislature to 
grant him the additional powers and 
resources which he needs in order to 
combat organized crime more ef- 
fectively. 


A Chance for Kentucky to be First 
in the Nation 

The proposals suggested by the 

Model Department of Justice Act, 

drafted by the American Bar Asso- 
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ciation Commission on Organized 
Crime and approved by the National 
Conference of Commissioners on Uni- 
form State Laws in 1952, would ac- 
complish the ends sought here. They 
have yet to be adopted by any state 
in their entirety, but this sound pro- 
fessional thinking on the subject is 
worthy of deep consideration by the 
General Assembly if it should under- 
take further improvement in the 
handling of this problem in Kentucky. 
Regardless of whether the Model 
Department of Justice Act is accepted 
in its entirety, it is virtually undeni- 
able that certain specific reforms are 
needed in Kentucky. In addition to 
increasing the supervisory powers of 
the Attorney General, attention should 
be focused on the demonstrated in- 
effectiveness of Kentucky's procedure 
for removing local prosecutors who 
have failed to perform their duties 
satisfactorily. This situation should 
not be allowed to continue as a 
shame to the Commonwealth. 


If intervention, supercession, and 
direct supervision should prove un- 
palatable, it is suggested that no con- 
scientious Commonwealth’s Attorney 
should object to the submission of a 
detailed report of his activities to the 
Attorney General. Such reports are 
useful not only as an element of con- 
trol through knowledge of their ac- 
tivities, but also as an important 
source of information in the compila- 
tion of statewide criminal statistics 
where the information supplied there- 
in is sufficiently complete. The more 


8Northcutt, Circuit Judge v. Howard, 270 
Ky. 219, 130 S.W. 2d 70 (1939), Common- 
wealth ex rel Attorney General v. Howard, 
297 Ky. 488, 180 S.W. 2d 415 (1944), Wil- 
bur v. Howard, 70 F. Supp. 930 (E. D. Ky. 
1947), Howard v. Wilbur, 166 F. 2d 884 
(6th Cir. 1948). 
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detailed reports have been found 
adequate in this respect, but this re- 
quires a report of moxe than just a 
tabulation of indictments and disposi- 
tions of cases. The information con- 
tained therein might also be of value 
to the Attorney General in carrying 
out his criminal functions at the ap- 
pellate level. Such a report could 
scarcely be regarded as an infringe- 
ment on the political independence of 
the Commonwealth’s Attorney, but on 
the contrary should be regarded as a 
welcome opportunity to demonstrate 
the proficiency with which he has 
been prosecuting criminal cases in 
his community. Perhaps the best 
form for such a reporting system to 
take would be to permit the Attorney 
General to require reports on de- 
mand in the form specified by him. 

But such a reporting system should 
be no more than a stepping stone to 
ultimate expansion into the more 
direct forms of vertical administrative 
responsibility discussed previously. 

Help of Police and Sheriffs 
Needed Also 

The desirability of a closer working 
relationship between the Attorney 
General and the law enforcing of- 
ficers of the Commonwealth is made 
readily apparent when it is realized 
that these officials provide most of 
the evidence used in the prosecution 
of a criminal case. Kentucky at pres- 
ent has no legislation providing for 
such a relationship. There is a need 
for closer cooperation in this area, 
especially if the Attorney General is 
to be granted more extensive prose- 
cuting powers. 


Conclusion 


The changes and improvements 
suggested herein have been developed 
(Continued on page 120) 
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Lawyers today are re-evaluating their working libraries in light of the coordinated 
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Stanley Powell has been elected 
President of the Madison County Bar 
Association for 1961. John B. Bayer 
and James S. Chenault were elected 
Vice-President and Secretary-Treas- 
urer respectively. One of the aims of 
the Association is to have 100% of its 
members attend the Annual Meeting 
of the State Bar Association at Louis- 
ville this May. As was done last year, 
a Special Committee is appointed to 
plan and guide the observance of 
“Law Day, U.S.A.” 


Following the death of Judge 
Arthur Peter, the firm of Peter, Hey- 
burn, and Marshall announced that 
Davis M. Howerton, Jr., has become 
a partner in this firm which will con- 
tinue the practice of law in Louisville, 
under the name of Marshall, Cochran, 
Heyburn & Wells. Mark Davis, Jr., 
will continue to be associated with the 
firm. Present members are John 
Marshall, Jr., Gavin H. Cochran, 
Henry R. Heyburn, Samuel R. Wells, 
James W. Hendricks, and Thomas W. 
Speckman. 


Ed P. Jackson and Bill V. Seiller of 
Louisville have announced the com- 
mencement as of March Ist of the 
new firm of Jackson and Seiller. Wal- 
lace C. Taliaferro, a June graduate of 
the University of Louisville School of 
Law, is an associate of the firm, and 
Edward F. Seiller will be of counsel. 
Their offices will continue at 406 
Marion E. Taylor Building, Louisville. 





March, 1961 


OF THE PROFESSION) 





Kentucky Association of Trial At- 
torneys elected new officers in Janu- 
ary. John T. Fowler, Louisville, was 
elected President. Others elected 
were First Vice-President, Theodore 
Wurmster; Second Vice-President, 
Davis Williams of Munfordville; Sec- 
retary, Ephraim Lawrence and Treas- 
urer, Francis E. Bauman. 


Joseph M. Ferguson of Frankfort 
has joined the Louisville law firm of 
Grafton and Fleischer which is now 
Grafton, Ferguson, and Fleischer. The 
other two members are Cornelius W. 
Grafton and Lillian M. Fleischer. Of- 
fices will continue at 310 West Liberty 
Street, Louisville. 


Robert E. Hatton and L. Lyne 
Smith, Jr., of the firm Hatton and 
Smith of Louisville announced that 
Henry Creston Smith has become a 
partner and the new firm name will 
be Hatton, Smith, and Smith. Morris 
E. Britt and Robert J. Griswold have 
joined the firm as associates. 


Jo M. Ferguson of Louisville and 
Charles I. Dawson of Louisville have 
been asked to serve as co-chairmen of 
the Governor’s Constitution-Revision 
Study Group. 


In Louisville James G. Bowan, 
Joseph B. Helm, and Stuart P. Jay an- 
nounced their association for the gen- 
eral practice of law in the Louisville 
Trust Building. Davis W. Edwards 
will be of counsel. 
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Ed P. Jackson was guest speaker 
at the January meeting of the Federal 
Bar Association in Louisville. He 
spoke on the Connally Reservation 
and World Peace through Law, and 
the Association unanimously passed 
a resolution favoring removal of the 
Connally Reservation. 


In January the Louisville Bar Asso- 
ciation held its annual Gridiron Din- 
ner. At this dinner approximately 
eight hundred attorneys and friends 
were entertained by the songful spoof- 
ing supplied by E. P. Sawyer and 
Burwell Hardy. Numerous other 
Louisville attorneys participated in 
the program. The newly-installed of- 
ficers of the Louisville Bar Associa- 
tion are: President, Charles B. Zirkle; 
President-elect, Jack E. Mudd; Vice- 
President, Randolph A. Brown; Secre- 
tary, Joseph Raine; and Treasurer, 
Daniel P. Marshall. In March They 
held their first Dinner meeting. It 
was well attended. Judge Paul Keith 
spoke to the Association on “Practical 
Hints in Trial Procedure.” The April 
meeting will be a dinner meeting of 
the Louisville Bar Association and the 
Jefferson County Medical Society. It 
will be held on April 14 in the Flag 
Room. 


A singular honor was bestowed 
upon Elvis J. Stahr, Jr., former Dean 
of the University of Kentucky Law 
School, who was called from his posi- 
tion as President of the University of 
West Virginia to serve as Secretary 
of the Army in President Kennedy's 
Cabinet. 


Edgar A. Zingman member of the 
Wyatt, Grafton, & Sloss firm of Louis- 
ville, has been elected President of 
the Kentucky Civil Liberties Union. 
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Necrology 


Benedict Elder, Sr., Louisville. 
Peter Thomas Clark, Lexington. 
Marion W. Moore, Covington. 
William G. McDonald, Vine Grove. 
Harry F. Riddle, Ashland 

George Ray Holbrook, Frankfort. 
Jos. Lazarus, Louisville. 

George Ragland, Jr., Chicago, Ill. 
Green Clay Walker, Lancaster. 





The Office of Attorney 
General in Kentucky 
(Continued from page 117) 


more completely in an article by the 
same author appearing in the Winter 
1961 edition of the Kentucky Law 
Journal wherein may be found speci- 
fic legislative suggestions for the ac- 
complishment of the aims discussed 
herein. Were these changes to come 
into effect it would be most appro- 
priate to rename the department 
headed by the Attorney General the 
Department of Law and Justice to 
better encompass its expanded func- 
tions. At the present time, conditions 
in Kentucky leave the legal work of 
the State in an uncoordinated morass 
of misunderstanding. It is time for 
the situation to be rectified. 
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ROMPTNESS 


Today's swift-moving real estate 
transactions call for a title insurance 
service executed with dispatch. 

From our Home Office in Louisville and 

with expert knowledge of our home state, 
we offer Approved Attorneys in Kentucky an 
unsurpassed service of promptness. 
Experienced and qualified Title Attorneys 
are invited to contact us. 





LOUISVILLE TITLE 
Prswtanee 


HOME OFFICE + 223 S FIFTH STREET * LOUISVILLE, KENTUCKY 


BE OUR GUEST — 
KENTUCKY STATE BAR ASSOCIATION MEETING 


Our Hospitality Suite is traditionally an 
important feature of the State Meeting. 
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SELECTED PROBLEMS IN THE 
LAW OF CORPORATE PRACTICE, 
Edited by Thomas G. Roady, Jr., and 
William R. Andersen, Vanderbilt Uni- 
versity Press, $10.00. 


A valuable tool for corporate of- 
ficers and counsel has appeared in the 
form of this collection of authorita- 
tively written and annotated articles 
on those areas within the body of cor- 
porate law which the editors believe 
to be of primary concern today. It 
will become a standard reference 
for attorneys representing corporate 
clients who are contemplating open- 
ing a branch in or qualifying to do 
business in another state, because it 
contains a comprehensive (108 page) 
analysis of the tax policies of each of 
the fifty states with respect to corpo- 
rate income derived from business 
done in more than one state. Being 
not content to merely present tables 
showing which states tax corporate 
income, and by what method, the 
distinguished author, Paul J. Hart- 
man, Professor of Law at Vanderbilt 
Law School, offers a keen analysis 
of the general theory of state taxation 
of multistate corporate income in re- 
lation to the pronouncements of the 
Supreme Court of the United States 
on the power of the various states to 
tax foreign corporations and their in- 
come. 

Of more than passing interest to 
those of us who are expected to keep 
up with developments in corporate 
law is a 15 year survey by Miguel A. 
de Capriles, Professor of Law and 
Associate Dean, New York Univer- 
sity School of Law, who finds a 
thread of harmony running through 
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BOOK REVIEW 


the seemingly dissonant pronounce- 
ments of courts, legislatures, adminis- 
trative tribunals and scholars: “Control 
of corporate management for the pro- 
tection of the investor and the public 
is the central theme; its counterpoint 
is the demand of management for 
freedom to manage.” 


Subchapter “S” of the Internal 
Revenue Code which permits “small 
business corporations” to elect not to 
be taxed as corporations, comes in for 
close scrutiny in two well chosen 
articles by Mortimer M. Caplin, Pro- 
fessor of Law, University of Virginia. 
Professor Caplin points out that you 
should have “Subchapter S” in mind 
when you organize a small business 
corporation, and then goes on to de- 
bunk the popularly-held notion that 
“Subchapter S” corporations are taxed 
like partnerships. 

It would unduly lengthen this re- 
view if a paragraph were added for 
each worthwhile article in this book. 
Since taxes are such a major factor 
in most corporate decisions, a sub- 
stantial portion of this book is devoted 
to problems having tax implications. 
Tax treatment of collapsible corpo- 
rations, tax considerations in selecting 
the form of foreign business organiza- 
tion, taxation of stock options, and 
non-qualified deferred compensation 
plans form the subject matter of four 
excellent articles, while articles on 
initial capitalization and financing of 
corporations, stock options and other 
executive incentive arrangements, the 
reserve power of the legislature to 
change common law attributes of cor- 
porations, and the law of privilege 
and discovery with respect to corpo- 
rate law department communications, 
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fill out the list of topics available 
within the two covers of this valuable 
book. 

Last but not least is a 20 page com- 
ment on new books and _ recent 
scholarship which invites the reader's 
attention to the best corporate law 
literature which has come off the 
press since mid-1956. 

E. Gaines Davis, JR. 





Tax Practice 
(Continued from page 104) 
themselves in coming to Louisville 
for the meeting with members of the 
Kentucky and Louisville Bar Associa- 


tions, a conference was held in March 
between a Bar committee and a com- 
mittee representing the Kentucky 
Society of Certified Public Account- 
ants. No agreement has been reached 
concerning the issues in the Court of 
Appeals case. But regardless of the 
strength of the Bar’s position in this 
controversy as a matter of law, mem- 
bers of the Bar individually and col- 
lectively would do well to recognize 
also any lack of strength in their 
position due to their own inadequacies 
in the field of tax law. We must all 
strive to correct these inadequacies 
and must demonstrate our willingness 
to improve our Own competency in 
tax practice if we are to assume and 
hold our rightful role in this field. 
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“THE TALKING LAWBOOKS” Voice of Modern Trials 
by Metvin M. Bewu 
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